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INTRODUCTION

In this case, Plaintiffs WildEarth Guardians, Pomw@e/er Basin Resource
Council, and Sierra Club challenge the United St&t@rest Service’s approval of two
massive coal leases within the Thunder Basin Nati@mnassland (the “Grassland”).
These two leases, the South Porcupine and Norttupiore coal leases, are among Six
coal tracts, known as the Wright Area tracts, thatBureau of Land Management
(“BLM") is currently leasing for strip mining. Batise the South and North Porcupine
tracts are partially located on the Grassland,itaafithe National Forest System, the
Forest Service must consent to these coal leasexel® M can issue themSee30
U.S.C. § 201(a)(3)(A)(iii). As the surface ownitre Forest Service had the authority to
approve, deny, or impose protective conditionshase leasedd.

And, as the agency charged with protecting the &mtiresources of the
Grassland, the Forest Service was required toadkard look” at the environmental
consequences of these leases before consentingno Robertson v. Methow Valley
Citizens Councjl490 U.S. 332, 350 (1989). The Forest Servideddb do so here. In
issuing the Records of Decision (“‘RODs”) that apaabthe coal leases, the Forest
Service relied heavily on an environmental impaatesnent (“EIS”) prepared by BLM.

See generallAR Doc. 73 (the “Wright Area EIS” or “EIS”); AR Do 1 (South
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Porcupine ROD); NP AR Doc. 1 (North Porcupine ROIBoth the Wright Area EIS

and the Forest Service RODs suffer from multiplectencies. First, the Forest Service
failed to consider reasonable alternatives to$keance of these massive coal leases.
Although Plaintiffs proposed several alternativiest tvould have addressed the
environmental harms of coal strip mining while megthe project’s purposes, the

Forest Service disregarded these alternativeson@ethe Forest Service failed to discuss
measures to mitigate the effects of these mindb@area’s groundwater supply.

Finally, the Forest Service failed to analyze aayof serious air quality impacts that

will likely result from these coal leases.

By consenting to the South and North Porcupine lezales, the Forest Service
violated the National Environmental Policy Act (“RR"), the National Forest
Management Act (“NFMA”) and management plan for @assland, and the
Administrative Procedure Act (“APA”). For thesesens, and for the additional reasons
set forth below, Plaintiffs respectfully requesttthis Court (i) declare the Forest

Service’s consent decisions to be unlawful, (igate the South Porcupine and North

1 All references to the administrative record aréh®South Porcupine record unless
otherwise stated. Documents in the administrageerd are cited by reference to their
first page. For example, because the Wright Al&aldegins on page 73 of the South
Porcupine record, this document is cited as “AR.OO&" Citations to the North
Porcupine record are prefaced with the initials ‘NP

2
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Porcupine RODs, and (iii) enjoin the Forest Sergicensent to these coal leases until

the agency satisfies its obligations under federal

BACKGROUND

A. The Thunder Basin National Grassland

Five of the six Wright Area coal lease tracts, ulthg the South and North
Porcupine tracts, are partially located within Tieinder Basin National Grassland.
Collectively, these five tracts extend across 12 d&es of the Grassland, AR Doc. 73 at
132, which is an important ecological, economicreational, and cultural resource in
northeastern Wyoming. The Grassland serves amporiant refuge for wildlife species
and their ecosystems, and it provides grazing lamdseational opportunities, and
groundwater for the communities of the Powder REasin.

The Grassland is biologically diverse, hosting ncous wildlife species important
to the region’s ecological balance. The Grasslamiiiding the Wright Area, contains
populations of big game such as pronghorn and oede, and it serves as an important
refuge for several bird species. AR Doc. 73 at-800, 531-33. The Wright Area is
particularly important for raptors, and the For@stvice has recognized that the “[h]igh
incidence of raptor nesting” is a unique attribotehis part of the Grassland. AR Doc.
210336 at 21059. Indeed, there are 88 intact rayatsts within a two-mile radius of the

analysis area for the South and North PorcupiresraAR Doc. 73 at 514-15. Raptor
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species found within the Wright Area include thédgo eagle, Swainson’s hawk, great
horned owl, and ferruginous hawld. at 515. The bald eagle is a frequent winter
residentjd. at 512, and “one of the largest concentrationsotden eagles in the nation
is found in the Thunder Basin region.” AR Doc. 844t 21798.

The Grassland supports an array of species th&tdirest Service has designated
as sensitive due to decreasing populations orfsignt habitat lossSee idat 21698,
21753-56 (listing rare plant communities and seres&nimal species found on the
Grassland)see alsd-orest Service Manual 2670.5, 2670.11. Sensipeeiss within the
Wright Area include the swift fox, mountain plovégrruginous hawk, black-tailed
prairie dog, and greater sage-grouse. AR Doc.ai%P2, 1104-05see alsAR Doc.
21848 at 21762. In addition to its sensitive Satile sage-grouse is a candidate for
listing under the Endangered Species Act. 75 Red. 13910 (Mar. 23, 2010).

The Grassland is also an important economic resaaranortheastern Wyoming.
Most of the Grassland consists of high-quality gy at 21582, and the principal land
use in the Wright Area is livestock grazing on vatiangelands. AR Doc. 73 at 542; AR
Doc. 791 at 1042-43. The Grassland provides logistorage during the summer
months, and local ranchers have an “interdepeneéttonship” with the Grassland. AR
Doc. 21484 at 215008. Moreover, community rancdepgend on the Grassland’s

groundwater supply for their ranching operatioBge, e.g. AR Doc. 791 at 1356. In the
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area surrounding the South and North Porcupingstedone, 85 water wells are
permitted exclusively for livestock use, 12 arenpigted for domestic use, and 48 are
permitted for other uses unrelated to coal anddgaslopment. AR Doc. 73 at 455-56.
The Grassland, which is open year-round for puldie, is also an important
recreational resource for both the region’s resgland visitors. Among the activities
Grassland visitors enjoy are fishing, camping,rotid vehicle use, hunting, sightseeing,
and wildlife observationld. at 735;see alscAR Doc. 21036 at 21059 (noting that
“[r]ecreational hunting for mule deer, elk and pgborn antelope is common” in the area

that includes the South and North Porcupine tracts)

B. Coal Mining and Reclamation in the Powder River Bam

In addition to its ecological value and importateceanchers and recreationists,
the Thunder Basin National Grassland — which iatied in the Powder River Basin —
contains substantial coal reserves. There aremtlyrtwelve active coal mines in the
Wyoming Powder River Basin, including four in theight Area. AR Doc. 6821 at
6841. One of the ongoing problems in the Basindess the slow pace of reclamation
on previously-mined lands.

Reclamation of coal strip mines is regulated bySheface Mining Control and
Reclamation Act (“SMCRA”), which was designed tatablish a nationwide program to

protect society and the environment from the advefects of surface coal mining
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operations.” 30 U.S.C. § 1202(a). SMCRA requstest reclamation of lands that have
been damaged by coal mining. The statute mantiaesand affected by surface mines
be restored to a condition “capable of supportiveguses which it was capable of
supporting prior to any mining, or higher or betises of which there is a reasonable
likelihood.” Id. § 1265(b)(2). Among other directives, SMCRA regasithat affected
lands be restored to their “approximate originaitoar,” that topsoil be restored or
replaced, that the lands be revegetated, andrttpatats to the hydrological balance be
minimized. See generally il 1265(b)(1)-(21).

These reclamation efforts must occur “in an envmentally sound manner and as
contemporaneously as practicable with the surfaeémining operations.’ld. §
1265(b)(16)see als8B0 C.F.R. § 816.100. This statutory requiremefiects
Congress’s goal that land be reclaimed “as conteamgmusly as possible” with mining
operations. 30 U.S.C. § 1202(e).

Within the Powder River Basin, reclamation effdrésre lagged. According to a
2009 report published by the Interior Departme@fice of Surface Mining
Reclamation and Enforcement (“OSM”), approximatel,186 acres had been

disturbed due to coal mining, and of that amouiy 6t8% had completed the
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reclamation processSeeAR Doc. 4575 at 4581 (quoting OSM repdrg§ee alsBLM

AR Doc. 31730 at 31771-80 (copy of report). At Narth Antelope Rochelle mine — the
mine that would be expanded by the South and NRwticupine tracts — 15,311 acres had
been disturbed, but only 1880 acres had compléedirst phase of reclamation, and
only 182 acres had achieved the second ph@seAR Doc. 4575 at 458%ee alsBLM

AR Doc. 31730 at 31780. And not a single acreénefrhine had completed the
reclamation procesdd.

The lack of reclamation in the Powder River Basas had negative impacts on
the region. The failure to contemporaneously recthese lands has resulted in
decreased air quality, less water restoration,aalothg-term loss of grazing land and
wildlife habitat. See, e.gAR Doc. 4575 at 4580-81; AR Doc. 4312 at 4313, 4319
Indeed, the Thunder Basin Grazing Association lwschthat, since mining-related
losses of rangeland began back in the 1980s, faimesd lands have been returned to the
Association for livestock grazing. AR Doc. 454Bhe lack of reclamation is particularly

harmful to water resources. The OSM has statddaséoration of surface waters and

2 SMCRA'’s implementing regulations measure the degfaeclamation in bond release
phases. Each phase reflects a progressively gaataint of reclamationSee30

C.F.R. 8 800.40. Phase | includes backfillingraeigng, drainage control, and possible
replacement of topsoilSee id8 800.40(c)(1). Phase Il involves reestablishing
vegetation.See id8 800.40(c)(2). After the operator has successtudiypleted all
surface coal mining and reclamation activities,rflease of the remaining portion of the
bond may occur at Phase liSee id§ 800.40(c)(3). When the operator obtains Phdse Il
bond release, the reclamation process is complete.

-
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groundwater can be measured by the number of Hwebkave completed the
reclamation processSeeAR Doc. 4575 at 4583%ee als@BLM AR Doc. 31730 at
31774, 31775. The small number of acres that baea fully reclaimed underscores the

ongoing impacts to the region’s water resources.

C.  The Wright Area Coal Leases

In September 2006, BTU Western Resources, Inc. 'B,Ta subsidiary of
Peabody Energy Corporation, filed an applicatiothidLM to lease federal coal
reserves within the South and North Porcupinedra&iR Doc. 1 at 1. These tracts
would allow BTU to expand and extend the life a thorth Antelope Rochelle mine.
AR Doc. 73 at 179. In October 2007, BTU requested that the configomeof these
tracts be modified in order to increase the amofinécoverable coalld. BLM granted
this request.ld.

Opening the South Porcupine, North Porcupine, dinerdNright Area tracts to
coal strip mining would have enormous impacts @ fthunder Basin National
Grassland. There would be a “temporary reductidivestock grazing [and]
incremental loss of wildlife habitat (particulattyg game) . . . while the areas are being

mined.” Id. at 132. Recreational activities such as huntiaguid be eliminated during

® BTU and Powder River Coal, LLC, which operateshweth Antelope Rochelle mine,
are both subsidiaries of Peabody. AR Doc. 1 at 1.

8
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mining and reclamation.ld. at 133. In short, the proposed coal leases wauder
much of the area unusable to the public and themé&granchers. And even after these
lands are reopened, it may take 100 years to eegttersagebrush habitat and
hydrological resources to their pre-mine conditiolts at 462, 530.

Beyond the impacts to wildlife, water resourceachang, and recreational use of
the Grassland, these coal leases also pose @ ftigkrtan health. Many of the air
pollutants associated with coal mining are knownauose serious health problems.
These harmful pollutants include both nitrogen dlex“NO,") and particulate matter
(“PM"). See idat 360-62, 383-84.

Although the air quality impacts from these coailskes would be felt most acutely
within the region, the leases will negatively affdee national and global environment as
well. Once mined, the coal from these tracts bellourned in coal-fired power plants
and other boilers, emitting pollutants such as omgrd\NO,, sulfur dioxide, and PMSee
id. at 784. Burning this coal will also release massjuantities of carbon dioxide
("C0Oy"). The South and North Porcupine tracts, whichtam more than a billion tons
of coal, have the potential to produce 1.8 billnatric tons of C@emissions.Id. at 773.
This is not an insignificant amount of GO to put it in perspective, 1.8 billion metric
tons represents more than 30% of all the, EQissions released in the United States in

2009. SeeAR Doc. 2005 at 2010; NP AR Doc. 2111 at 2116, 2264
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D.  The Wright Area EIS

Where, as here, an agency considers a propossdde h large tract of federal
coal, the agency must prepare an EIS to evaluaterthiironmental impacts of that lease.
This is required by NEPA. As “[tlhe centerpiecesolvironmental regulation in the
United States, NEPA requires federal agencies usgaefore committing resources to a
project and consider the likely environmental intpaaf the preferred course of action as
well as reasonable alternativedNew Mexico ex rel. Richardson v. BLB65 F.3d 683,
703 (10th Cir. 2009)NEPA directs federal agencies to prepare an El&doh proposed
“major Federal action” that could “significantlyfa€t[] the quality of the human
environment.” 42 U.S.C. 8§ 4332(2)(Gge alsal0 C.F.R. § 1501.4.

An EIS must analyze the direct, indirect, and cuativé impacts of an agency’s
proposed action, and must consider alternativéiset@roposal.See40 C.F.R. 88
1502.14, 1502.16(a)-(b), 1508.7, 1508.8. NEPA plescribes specific procedural
requirements: an agency must prepare a draft EdSheam request comments from other
federal agencies, state, local, and tribal govemsand the publicld. 8§ 1503.1. The
agency must assess, consider, and respond todbosrents in preparing the final EIS.
Id. § 1503.4(a).

In this case, BLM prepared a single EIS to coverl#ases for all six Wright Area

coal tracts.SeeAR Doc. 73 at 76. The Forest Service was a cotipgragency

10
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throughout the entire EIS process, AR Doc. 1 & &nd it relied on the Wright Area EIS
in consenting to the South and North Porcupinesledsl. at 7;see alsal0 C.F.R. §
1506.3(c) (agency may adopt another agency’s HI®Amg an independent review).

The federal agencies issued the Draft EIS in J0892 AR Doc. 73 at 86. During
the comment period that followed, the agenciesivedehundreds of letters and e-mails
from interested and concerned parties, includirgniiffs. See generalhlAR Docs.
4312, 4323. The agencies issued the Final EI8In2D10, and subsequently held
another comment period. Plaintiffs again submittethiled commentsSee generally
AR Docs. 4575, 4596.

In their comments, Plaintiffs identified multiplegblems with the Wright Area
EIS and proposed coal leases, and Plaintiffs regdeilat the federal agencies consider
alternatives that would be more protective of theimnment. One alternative proposed
by Plaintiffs called for the agencies to delay ldeses, or subject them to a phased
approval, in order to ensure that reclamation megqouents are satisfied before additional
coal mining begins. AR Doc. 4575 at 4583; AR D&812 at 4313, 4318-19ge also
AR Doc. 4280 at 4280 (attaching previously-subrditemments and urging Forest
Service to consider them). For example, the agsrmuld have considered adding a
lease stipulation that would prohibit mining of @wntract until a certain percentage of

previously-mined areas had been fully reclaim8deAR Doc. 4575 at 4583. By
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ensuring that previously-mined areas are restoe¢éar® new areas are opened for
mining, this alternative would have reduced wilellifabitat fragmentation, minimized the
long-term loss of grazing land, and reduced aitiuianpacts caused by the exposure of
large tracts of landSeeAR Doc. 4575 at 4580-81; AR Doc. 4312 at 4313.haitgh
Plaintiffs proposed this delay alternative durihg agencies’ decision-making process,
neither the Forest Service nor BLM considered it.

Plaintiffs also proposed an alternative that calteceither rejecting one or more
of the leases, or leasing smaller tract sizesethereducing the amount of coal to be
mined. See, e.g.AR Doc. 4575 at 4578, 4583; AR Doc. 4323 at 43&& alscAR Doc.
4280 at 4295-96. This alternative would have et ipgigate the enormous greenhouse
gas emissions associated with the proposed caadeas well as the direct and indirect
air quality impacts of these lease3eeAR Doc. 4575 at 4590; AR Doc. 4323 at 4334;
AR Doc. 4312 at 4317. And this alternative woudtvé reduced the amount of
unreclaimed land, thereby protecting rangelandstia@danchers that rely on theiSee
AR Doc. 4280 at 428%&ee alsdAR Doc. 4575 at 4580 (noting that lack of reclamiati
affects livestock and wildlife pastureland). Agdttaintiffs proposed this alternative at
multiple points throughout the decision-making @s& But the federal agencies did not

consider it.
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Eschewing the alternatives that Plaintiffs requebstiee EIS analyzes only two
action alternatives for the South Porcupine andiNBorcupine tracts: the proposed
action, which would lease the tracts as appliedjoBTU; and Alternative 2, BLM’s
preferred alternative, which calls for evaore coal mining than BTU'’s original

proposal. AR Doc. 73 at 203-11.

E. The Forest Service’s Consent Decisions

Because the South and North Porcupine tracts ati@lpalocated on lands
managed by the Forest Service, the consent progisibthe Mineral Leasing Act
(“MLA") must be satisfied before BLM can lease thd@racts. Under the MLA, coal
leases on National Forest System lands — suchedSrtssland — “may be issued only
upon consent of” the Forest Service and “upon sacltditions as [the Forest Service]
may prescribe with respect to the use and protectidhe nonmineral interests in those
lands.” 30 U.S.C. § 201(a)(3)(A)(iiizee alsal3 C.F.R. 88 3400.3-1, 3420.4-2. Thus,
although BLM administers leasing of federally-owroedl tracts like the South and
North Porcupine tracts, the MLA empowers the FoBestice to approve or deny a
proposed coal lease, or to condition its appropaiuhe protection of Grassland
resources. The Act also includes a directive aiatqatotecting both air quality and
water resources, mandating that “[e]ach coal Isha#l contain provisions requiring

compliance with the Federal Water Pollution Congot [] and the Clean Air Act.” 30
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U.S.C. 8§ 201(a)(3)(E). The Forest Service’s conaathority imposes a duty on the
agency to perform its own environmental analysis emsure that NEPA, NFMA, and
other legal requirements will be met.

In 2011, following the issuance of the Wright Aels, the Forest Service held a
comment period on its proposal to consent to e dbal leases located within the
Grassland, including the South and North Porcupies. In their comments on the
proposed consent decisions, Plaintiffs restatedyrodproblems they had identified with
the Wright Area EIS, including concerns about theéefral agencies’ failure to analyze
reasonable alternatives and to discuss mitigatieasures.See generalhlAR Doc. 4280.
The Forest Service rejected these concerns, issuRQD for the South Porcupine tract
in July 2011, and for the North Porcupine tracBeptember 2011. AR Doc. 1 at 38; NP
AR Doc. 1 at 40.

In the RODs, the Forest Service consented to Adtera 2 of the EIS. AR Doc. 1
at 5-6; NP AR Doc. 1 at 5-6. This alternative wbrgsult in the mining of even more
coal than the amount BTU originally sought.

Like the EIS they rely upon, the RODs — which aganty identical — suffer from
serious deficiencies. In their discussions ofjaility, the RODs state that air quality
impacts will be monitored by other agencies. ARDbat 20-22. Although the RODs

acknowledge that there will be groundwater impécis these leases, neither ROD
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addresses mitigation measuréd. at 22-23. Similarly, while the RODs recognizettha
loss of grazing land will seriously affect familgnches, they do not quantify the loss or
discuss mitigationld. at 24. Moreover, despite the enormous amount af @antained

in each tract, both RODs assert that the SoutiNamth Porcupine leases “would not
result in the creation of new sources of human-@aligreenhouse gas] or mercury
emissions.”Id. at 10, 28; NP AR Doc. 1 at 11, 30. In other wortsording to the
Forest Service the effect of rejecting the propdeades would be inconsequential,
because “[o]ther national coal producers have #pacity to produce coal and replace
the production from this existing mine.” AR Docafl8; NP AR Doc. 1 at 9. The Forest
Service failed to provide any analysis to suppud temarkable assertion.

In August and November 2011, Plaintiffs filed timadministrative appeals of the
South and North Porcupine RODSeeAR Doc. 2005; NP AR Doc. 2111. In their
appeals, Plaintiffs challenged, among other thitlgs Forest Service’s failure to consider
reasonable alternatives, to analyze and providenfogation of groundwater impacts,
and to analyze air quality impacts. The ForesviSerdenied both appeals. AR Doc.
2101; NP AR Doc. 2590. Having exhausted their giggethrough the agency appeals

process, Plaintiffs filed this suit.
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STANDARD OF REVIEW

In this case, Plaintiffs allege violations of NERAd NFMA. Because these
statutes do not provide a private cause of actios,Court reviews the Forest Service’'s
actions under the Administrative Procedure Act (B8P Seeb U.S.C. 8§ 702see also
Silverton Snowmobile Club v. U.S. Forest Send@3 F.3d 772, 779-80 (10th Cir. 2006)
(noting that courts review NEPA and NFMA claims anthe APA).

Under the APA, an agency action is unlawful andtrbasset aside if it is
“arbitrary, capricious, an abuse of discretionpthrerwise not in accordance with law.” 5
U.S.C. 8 706(2)(A). An agency action also musséieaside if it is unsupported by
substantial evidence in the recoi@lenhouse v. Commodity Credit Cqr$2 F.3d 1560,
1574 (10th Cir. 1994). An agency action will seide as arbitrary and capricious where
the agency

(1) “entirely failed to consider an important aspefcthe problem,” (2)

“offered an explanation for its decision that rewoesinter to the evidence

before the agency, or is so implausible that itdoot be ascribed to a

difference in view or the product of agency exserti (3) “failed to base

its decision on consideration of the relevant fesstoor (4) made “a clear

error of judgment.”

New Mexico565 F.3d at 704 (citations omitted).
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ARGUMENT

l. PLAINTIFFS HAVE STANDING TO BRING THIS ACTION.

Plaintiffs have standing to bring this suit. “Anwronmental organization has
standing if ‘its members would otherwise have siagdo sue in their own right, the
interests at stake are germane to the organizatmmpose, and neither the claim
asserted nor the relief requested requires thejpation of individual members in the
lawsuit.”” New Mexico565 F.3d at 696 n.13 (citiri§riends of the Earth, Inc. v. Laidlaw
Envtl. Servs., In¢528 U.S. 167, 181 (2000)). Plaintiffs easilyisfgtthese requirements.

First, Plaintiffs’ members would have standing e & their own right. To
establish Article 11l standing, a plaintiff mustah: (1) an injury in fact, which is
“concrete and particularized” and “actual or immmtie(2) that the injury “is fairly
traceable to the challenged action,” and (3) that‘injury will be redressed by a
favorable decision."Comm. to Save the Rio Hondo v. Lucéi@2 F.3d 445, 447 (10th
Cir. 1996) (citations omitted). Members of allébrorganizations meet these
constitutionally-mandated elements. As set fantthe accompanying declarations of
Leland J. Turner (Ex. 1) and Jeremy Nichols (Exn#@mbers of each of the Plaintiff
groups live near, or have plans to visit, the Tharr8lasin National Grassland, including
areas within close proximity to the South and N&ttncupine tractsSee, e.g.Turner

Decl. § 4, Nichols Decl. Y 7-9. The Forest Sergiconsent to the coal leases, and the
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strip mining that the agency’s approval will unlleagose an imminent threat to these
individuals’ aesthetic, recreational, health, andr®mic interestsSee, e.g.Turner
Decl. 11 5-10; Nichols Decl. 11 14-21, 23-27, 38¢39Rio Hondp 102 F.3d at 449
(finding constitutionally sufficient injury due tithe increased risk of environmental
harm”). Furthermore, the Plaintiffs’ increasedrd injuries is “fairly traceable to the
[Forest Service’s] failure to comply with [NEPA] . at 451. Finally, a favorable
decision will redress Plaintiffs’ injuries by regunig compliance with NEPA and
ensuring that the Forest Service take a “hard l@khe environmental effects of the
leases and consider reasonable alternatibsat 452.

Second, as shown by Mr. Turner’s and Mr. Nichotiéslarations, the interests
that the Plaintiffs are advocating for are germtarihe Plaintiff organizations’ purposes.
SeeTurner Decl. 1 2-3, 9; Nichols Decl. 1 3-5, 3B, 39;cf. New Mexicp565 F.3d at
696 n.13. Finally, because Plaintiffs only see&la®tory relief, vacatur of the consent
decisions, and an injunction, “individual membeegd not be present for a court to

afford relief.” New Mexicp565 F.3d at 696 n.13. Plaintiffs therefore hstading.

1. THE FOREST SERVICE VIOLATED NEPA BY FAILING TO CONSIDER
REASONABLE ALTERNATIVES .

NEPA requires federal agencies to “[r]igorously lexe and objectively evaluate
all reasonable alternatives.” 40 C.F.R. § 1502.14aphasis addeddge alsal2

U.S.C. 8 4332(2)(C)(iii). This requirement repraise‘the heart of the environmental
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impact statement.” 40 C.F.R. § 1502.14. If amagdails to examine a viable
alternative, the EIS is legally inadequatee New Mexi¢®65 F.3d at 708-11 (holding
that agency violated NEPA by failing to consideeasonable alternativegee also
Muckleshoot Indian Tribe v. U.S. Forest Seryité7 F.3d 800, 814 (9th Cir. 199®iné
Citizens Against Ruining our Environment v. K]éid7 F. Supp. 2d 1234, 1256 (D. Colo.
2010).

An agency must devote “substantial treatment” theaasonable alternative. 40
C.F.R. § 1502.14(b). NEPA also requires an agémtyiefly discuss why an alternative
was eliminated from more detailed studg. § 1502.14(a). Without a comparison of
different alternatives’ environmental impacts, thbility of an EIS to inform agency
deliberation and facilitate public involvement wolle greatly degradedNew Mexico
565 F.3d at 708.

The reasonableness of an alternative under NEP#éssured against two
guideposts.”ld. at 709 First, an alternative must “fall[] within the agefg statutory
mandate.”ld. Second, “reasonableness is judged with referenaa agency’s
objectives for a particular projectld. (citation omitted).

During the decision-making process that culminatét the Forest Service’s
approval of the South and North Porcupine leadagti#fs proposed at least two

reasonable alternatives that would have addresgeificant environmental concerns.
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One alternative would have tied development ofcibed tracts to the reclamation status
of previously-mined landsSee, e.g. AR Doc. 4575 at 4583. This delay of leasing
alternative would have allowed full developmentlt# coal tracts while ensuring timely
reclamation of previously-mined tractkl. Plaintiffs also proposed an alternative that
would have permitted coal mining, but would havdueed mining activity through
either a smaller tract or by rejecting one or nafrthe coal leasesSee, e.qgid. at 4578,
4583. Because both alternatives were within thre$tdService’s statutory mandates and
would have satisfied the purpose and need of thiegtr they should have been
considered.New Mexicp565 F.3d at 709.

Throughout the NEPA process, however, the Forasticedid not consider any
action alternative which addressed environmentatems. Other than the legally
required no-action alternative, the EIS and RODssitered only two alternatives in
detail:

. The Proposed Action, originally requested by BTUstéen
Resources, which sought to lease 990 million tdmaineable coal

from the South and North Porcupine tracts, and whiould disturb
an estimated 12,230 acres; and

. Alternative 2, the agencies’ preferred alternativeich proposed
leasing 1.179 billion tons of mineable coal andutlsing an
estimated 15,512 acres.
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SeeAR Doc. 73 at 288-91. By restricting its analy®islternatives that focus solely on
maximizing coal recovery, and ignoring alternativdsch addressed serious

environmental issues, the Forest Service violate® Al

A. The Forest Service Failed to Consider a Delay of lasing Alternative.

In the EIS and RODs, the Forest Service failetbtws@er Plaintiffs’ delay
alternative. Under this alternative, the fedeg®recies would have temporarily delayed
the coal leases, or subjected them to a phasedagpto ensure that a certain amount of
reclamation had occurred before new tracts of l@ee opened for mining. AR Doc.
4575 at 4583; AR Doc. 4312 at 4313, 4318<€* alscAR Doc. 4280 at 4280. This
alternative would have addressed a serious probiénm the region and helped mitigate
an array of environmental concerns.

The lack of reclamation within the Wyoming PowdevdR Basin is well
documented. As of 2009 (when the Wright Area EHS Weing prepared), approximately
151,186 acres had been disturbed due to coal mipaignly 5.3% of those acres had
completed the reclamation proce$eeAR Doc. 4575 at 4581; BLM AR Doc. 31730 at
31771-80. And the situation at the North Antel&mhelle mine was even worse, with
not a single acre having finished the reclamati@mt@ss.ld.; see alstAR Doc. 4546 (no
reclaimed lands have returned to the Thunder Basizing Association since mining-

related losses began). The lag in reclamatiorrdmdted in decreased air quality, less
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water restoration, and a long-term loss of gralamgl and wildlife habitatSeeAR Doc.
4575 at 4580-81; AR Doc. 4312 at 4313, 4319; AR.Ooat 24. And the region has
fallen far behind OSM’s benchmark of maintaining) & 1 ratio of mined acres to
reclaimed landsSeeAR Doc. 4312 at 4318; NP AR Doc. 2111 at 2535.

By proposing that more of these lands be permanestlaimed before additional
tracts are released for coal mining, Plaintiff¢éatative would have addressed these
environmental concerns. For example, timely, catgpleclamation of previously-mined
lands would benefit wildlife, enabling the greagage-grouse, big game animals such as
pronghorn, and other species to utilize these l&mdssabitat and grazing. AR Doc. 1 at
24. This alternative also would have addressegtblelems faced by ranchers due to the
loss of grazing lands. AR Doc. 4575 at 4580. Mueg, public use of these lands, such
as for hunting and other recreational activitiesaverely limited until the lands are fully
reclaimed. AR Doc. 1 at 24. A delay alternativewd have helped ameliorate this
problem.

Plaintiffs’ delay alternative, which would have aessed an array of serious
environmental impacts, was reasonable and showiel een considered by the Forest
Service. See New Mexi¢c®56 F.3d at 709First, the alternative satisfies the purpose of
the project, which is to supply coal to “meet tlaion’s energy needs.” AR Doc. 73 at

193. The amount of coal mined under this altemeatrould be identical to the amount
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permitted by the Forest Service’s RODs; this alitue simply delays the development
of these tracts until previously-mined lands hagerbreclaimed.

SecondPlaintiffs’ delay alternative is consistent witte Forest Service’s
statutory mandates. Management of the Grasslagmvisrned by NFMA, which requires
National Forest System lands to be managed to igedwr multiple use and sustained
yield of the products and services obtained” frown land, including “coordination of
outdoor recreation, range, timber, watershed, Wédnd fish, and wilderness.” 16
U.S.C. 8 1604(e)(1). An alternative that permitigitidevelopment of the South and
North Porcupine tracts — while imposing condititimst promote recreational
opportunities, rangeland for cattle grazing, hydgatal restoration, and wildlife habitat —
falls squarely within NFMA’s multiple use mandatéf. New Mexicp656 F.3d at 710
(concluding that an alternative closing a grasstanuatural gas development falls within

a similar multiple use mandate for BLM lands).

* Indeed, given that one of the project goals wdamalyze[] the environmental impacts
of issuing federal coal leases and mining the fad=ral,” AR Doc. 73t 194, the delay
alternative would have met the project purposes evere thoroughly than the agencies’
preferred alternative.

> Plaintiffs’ alternative is also consistent wittetmandates of the Federal Land Policy
and Management Act (“FLPMA”), 43 U.S.C. 88 1701-1/8e statute that governs
management of BLM lands. Like NFMA, FLPMA includasnultiple use mandate,
which “requires management of the public landstaed numerous natural resources so
that they can be used for economic, recreational saientific purposes without the
infliction of permanent damage New Mexico565 F.3d at 710 (citations omitted). By
permitting development of the coal lease tractdleathking “into account the long-term
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Plaintiffs’ delay alternative is also consistentiwihe Land and Resource
Management Plan for the Grassland (“Grassland RiafPlan”). The South and North
Porcupine leases are within a part of the GrassMrabe desired conditions include both
mineral development and livestock grazing, and elséreams, woody draws, and soils
are managed to ensure their functionality. AR €36 at 21058. Moreover, the
Grassland Plan emphasizes that “[w]hen mineravities are concluded, the disturbed
lands will be reclaimed to blend in with adjacentlisturbed areas.td. Plaintiffs’
alternative, which permits full development of deal lease tracts while ensuring timely
reclamation of previously-mined lands, would havenpoted these management
objectives.

This alternative also falls within the directivestioe Surface Mining Control and
Reclamation Act. SMCRA requires that reclamatitiores occur “as
contemporaneously as practicable with the surfaeémining operations.” 30 U.S.@.
1265(b)(16)see alsB0 C.F.R. § 816.100 (same). Plaintiffs’ altermatiurthers this
statutory mandate by incentivizing the mining compto reclaim lands as quickly as
reasonably possible. And it would help satisfy OShetermination that the ratio of

disturbed land to reclaimed land should be 1:1. DXR. 4312 at 4318; NP AR Doc.

needs of future generations for renewable and memvable resources, including . . .
recreation, range, . . . [and] wildlife and fis#3 U.S.C. § 1702(c), the delay alternative
falls well within FLPMA’s mandates.
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2111 at 2535. Although the Forest Service is imefctly responsible for SMCRA's
implementation, the agency should have considéreddntemporaneous reclamation
requirement when analyzing alternatives in the &i8 RODS. Indeed, by tying new
coal development to increased reclamation eff@MEntiffs’ delay alternative furthers
the Forest Service’s statutory mandates to a meesdigy extent than either the Proposed
Action or Alternative 2.

The Forest Service’'s NEPA violation here is simitathe one committed by
BLM in Colorado Environmental Coalition v. Salaz&75 F. Supp. 2d 1233 (D. Colo.
2012) ("CEC’). That case involved BLM’s decision to open upemvironmentally
significant plateau in western Colorado for oil aya$ developmentld. During the
decision-making process, the plaintiffs proposedltarnative that would have largely
preserved the top of the plateau while allowingriydall exploitation of the gas
resources beneath itd. at 1248-49. In other words, their alternativaulgchave
permitted resource development while respondirentoronmental concerns. Because
BLM did not consider this alternative in its EI8etagency violated NEPAJ. at 1250.
So too here: Plaintiffs proposed an alternatia fatisfied the project’s purpose while

addressing a significant environmental concerncalBee Plaintiffs’ delay alternative was

® The Forest Service acknowledges that it evalugiedoal leases under SMCR&ee
AR Doc. 1 at 6.
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reasonablelNew Mexico565 F.3d at 609, and because neither the EIghedRODs
considered it, the Forest Service violated NEPA.

The Forest Service’s reasons for not consideriagniffs’ alternative are without
merit. In refusing to consider a delay alternatihe federal agencies emphasized that
they were not responsible for the reclamation ec8eeAR Doc. 791 at 1376; AR
Doc. 4547 at 4559; AR Doc. 1 at 47. But the faet another agency administers that
process does not excuse the Forest Service’s datymply with NEPA before
consenting to the coal leases. The Forest Selnadeample authority to consider — and
implement — an alternative that would have adde#ise lack of reclamation within the
region. See30 U.S.C. 201(a)(3)(A)(iii) (establishing agenciight to impose
stipulations related to “the use and protectiothefnonmineral interests in [the] lands”).
To the extent the Forest Service failed to condrlantiffs’ alternative because the
agency does not directly regulate reclamation diets; that merely underscores its

NEPA violation’

" Nor did the agencies discharge their NEPA resyilitis when they briefly
considered an alternative that would have delagasihg in order to maximize the
recovery of coal bed natural gas resourceseAR Doc. 73 at 269. This alternative was
focused solely on natural gas recovery, and indittie the release of coal tracts to
reclamation of previously-mined lands (i.e., thalient feature” of Plaintiffs’ proposal).
Cf. CEG 875 F. Supp. 2d at 1250. This natural gas maatn alternative thus
differed materially from Plaintiffs’ proposed altettive. Neither the Forest Service nor
BLM suggested that this alternative could serva psoxy for Plaintiffs’ delay proposal.
SeeAR Doc. 73 at 270.

26



Case 2:12-cv-00085-ABJ Document 156 Filed 10/24/13 Page 33 of 65

In the EIS and RODs, the Forest Service failedbts@er an alternative that
would have allowed full exploitation of the SoutidaNorth Porcupine tracts while
addressing significant environmental issu€$. CEG 875 F. Supp. 2d at 1248-50.
Because the failure to consider this “alternatixevpnted [the agency] from taking a
hard look at all reasonable options beforeNgw Mexico565 F.3d at 709, the Forest

Service violated NEPA.

B. The Forest Service Failed to Consider a Smaller Tia Alternative.

During the NEPA process, the Forest Service aldedi@o consider Plaintiffs’
smaller tract alternativeSeeAR Doc. 4575 at 4583. Because this alternativenérs the
objectives of the leasing project, and falls witthe Forest Service’s statutory mandates,
it should have been considered. The failure tsauwiolated NEPA.

Under Plaintiffs’ proposed alternative, the Forgstvice and BLM still would
have authorized the leasing of coal within the \Wrigrea, but would have leased less
than under the two action alternatives considandtie EIS.SeeAR Doc. 4575 at 4578,
4583; AR Doc. 4323 at 4334ee alsAR Doc. 4280 at 4295-96. For example, the
agencies could have rejected one of the Porcupasek, or leased smaller tract sizes.

By reducing the amount of coal extracted, thisraktive would have reduced the
greenhouse gas emissions resulting from the pr@adtdecreased other air quality

impacts. SeeAR Doc. 4575 at 4590; AR Doc. 4323 at 4334; AR D412 at 4317.
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And by reducing the “footprint” of these strip mge¢his alternative would have helped
address the lack of reclamation in the region ghgibenefiting ranchers, and preserving
wildlife habitat and recreational opportunitieSeeAR Doc. 4280 at 4287; AR Doc.

4575 at 4580see alsAR Doc. 21036 at 21059 (noting that raptor nestsracreational
hunting are unique attributes of this part of thragsland). Rejecting one of the leases, or
leasing smaller tracts, would have addressed #m@deonmental issues.

Plaintiffs’ alternative is reasonable becausaeiitifers the defined objectives of the
project. SeeAR Doc. 4575 at 4578. By allowing coal developmienproceed on some
of the tracts, this alternative would still be slyipy coal to “meet the nation’s energy
needs.” AR Doc. 73 at 193. For example, an adttera in which the Forest Service
rejected the South Porcupine lease but consentib@ tdorth Porcupine lease would still
have supplied 745.4 million tons of coal for natibanergy needs — enough coal to
extend the life of the North Antelope Rochelle minye5-8 years (depending on the rate
of mining). Id. at 288, 773. Notably, neither the EIS nor the R@Btablish a minimum
amount of coal that must be leased to satisfy thgegt purposes, and with good reason
because, as the federal agencies admit, futurerdefoaPowder River Basin coal is
difficult to predict. Id. at 211. Moreover, rejecting a lease applicatiow does not
preclude the federal agencies from approving d later time.Id. at 499. The smaller

tract alternative therefore meets the purpose aed for the project.
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Additionally, this alternative is reasonable be@i€omplies with the Forest
Service’s statutory mandates. Similar to the dalsggrnative discussed above, this
alternative falls within the Forest Service’s muiéi use mandate under NFMA, which
emphasizes, among other things, outdoor recreatoge, watershed, and wildlif&ee
16 U.S.C. § 1604(e)(1). All of these uses woulgfmmoted by a less aggressive leasing
alternative. Plaintiffs’ alternative is also costent with the Grassland Plan, which
contemplates both mineral development and livesgwaking in this part of the
Grassland. AR Doc. 21036 at 21058. And by redytiie amount of land consumed by
coal strip mining, thus ensuring smaller impactstighout the region, Plaintiffs’
alternative is consistent with the reclamation rexjuents of SMCRA. 30 U.S.G.
1265(b)(16). Because a smaller tract alternatiisfees the objectives of the Wright
Area leasing action, and is consistent with theeBb&ervice’s statutory mandates, it
should have been consideregsee New Mexi¢c®65 F.3d at 710.

During the NEPA process, however, the Forest Serféited to consider an
environmentally protective alternative like the dtlaintiffs proposed. Instead, as noted
above, the agency restricted its analysis to thaation alternative and two alternatives
that sought to maximize coal recovery. AR Doca?2349-67. The Forest Service’'s
approach — limiting the NEPA analysis to extremgars, and ignoring reasonable,

middle-ground alternatives — contravenes both tesgand requirements of NEP&ee,
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e.g, Diné Citizens 747 F. Supp. 2d at 1254-56 (agency reviewingrenpp@pplication
violated NEPA where it only considered approvatienial of the permit, and failed to
consider a middle-ground approval with conditiomgw Mexico565 F.3d at 711 n.32
(holding that consideration of alternatives “at ex¢reme of the spectrum of
management possibilities . . . . does not relieuMBf the duty to consider any other
alternative along the spectrum®ge also Colo. Envtl. Coal. v. DombetB5 F.3d 1162,
1175 (10th Cir. 1999) (stating that agencies mpgeavide legitimate consideration to
alternatives that fall between the obvious extréines

As in Diné CitizensandNew Mexicohere the Forest Service did not consider an
environmentally protective alternative or any otheddle-ground alternative. Had a
smaller tract alternative been considered, it waalde provided a robust comparison to
the impacts of the Proposed Action and Alterna®iyvethereby enabling “a reasoned
choice of alternatives as far as environmental @spgae concerned.New Mexico565
F.3d at 708 (citation omitted). By failing to cahex this reasonable alternative the

Forest Service violated NEPA.

lll.  THE FOREST SERVICE VIOLATED NEPA WHEN IT FAILED TO ADDRESS
GROUNDWATER MITIGATION .

One of NEPA'’s core requirements is that an EIS rdisstuss mitigation measures
for adverse environmental impactSee40 C.F.R. 88 1502.14(f), 1502.16(h). The

“omission of a reasonably complete discussion agkfmde mitigation measures would
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undermine the *‘action-forcing’ function of NEPA,&bause without one, “neither the
agency nor other interested groups and individcafsproperly evaluate the severity of
the adverse effects.Robertson490 U.S. at 352. Therefore, an EIS must discuss
“mitigation . . . in sufficient detail to ensureathenvironmental consequences have been
fairly evaluated.” San Juan Citizens Alliance v. Stilé54 F.3d 1038, 1053 (10th Cir.
2011) (quotingRobertson490 U.S. at 352).

Here, the Forest Service violated NEPA when iraped the South and North
Porcupine coal leases without addressing groundwategation. See40 C.F.R. §
1508.20. Itis undisputed that coal mining sigrahtly impacts both groundwater
guantity and quality, particularly given that theatbed in the Powder River Basin is
itself an aquifer. AR Doc. 73 at 322, 413. Th& BHmits that “[rJoughly 30 years of
surface mining and the more recent [coal bed nbgais] development have resulted in
complete dewatering of the coal aquifer in localiaeeas.”ld. at 414. And if leased, the
South and North Porcupine tracts will negativelypaut this aquifer, exacerbating the
harms that have already occurred from prior miniBgeAR Doc. 791 at 1214. Yet, the
EIS and the RODs scarcely mention mitigation messstor adverse impacts to
groundwater. Although these documents acknowl¢ag@egative impacts of coal

mining on the region’s groundwater, the “discussiminmitigation measures is limited to
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two vaguely-worded two bullet point§SeeAR Doc. 73 at 274. The Forest Service’'s
failure to actually consider mitigation for grounal®r impacts violated NEPA.

The Forest Service was well aware that surfacerooang adversely impacts
groundwater quality and quantitfgeeAR Doc. 1 at 22 (noting that “[i]f the South
Porcupine [ ] tract is leased . . . [it] would rkso an increase in the area of impacts to
groundwater quantity” and quality); NP AR Doc. 128t The EIS also acknowledges
that the agencies’ preferred alternative wouldease impacts to groundwater quantity
and quality. AR Doc. 73 at 416, 419. Increasea auning will impact groundwater
guantity in two ways: (1) the coalbed aquifer W drained (“drawdown”) and top
layers of soil will be removed and replaced witlckddl when the mining is completed;
and (2) water levels in adjacent aquifers will dogzause of “seepage into and
dewatering from” the surface minekl. at 416. The top layers of soil (the “overburden”)
and the aquifers within the leased tracts “woulddepletely dewatered and removed,
and the area of drawdown . . . would be extendegdbhd the tracts themselvelsl.

Indeed, at the North Antelope Rochelle mine (whiduld be expanded by the coal lease
tracts), the current “rate and extent” of aquifeavddown is much greater than originally
predicted for the life of the mindd. at 434. And returning groundwater to its pre-

mining levels will take approximately 100 years enle backfill is in placeld. at 143.
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Coal mining will also impact groundwater qualitigetwater that saturates the
backfill generally has a higher concentration @ékalissolved solids (“TDS”) than the
water originally in the aquiferld. at 419. TDS is a measure of water quality, wighhr
concentrations associated with a decrease in gydalihe TDS concentration often
increases when pits from surface mining are filleith backfill materials.AR Doc.

13565 at 13566A 2004 paper by the Wyoming Department of EnvirontakQuality
(“WDEQ”) found that 25% of post-mining groundwatamples from the Powder River
Basin contained TDS concentrations that exceetijy@ming standard for use by
livestock. Id. at 13577; AR Doc. 12081 at 12216.

These negative impacts on groundwater quality arahtity are not localized and
include significant site-specific and cumulativepimets. AR Doc. 73 at 410, 419-20.
And these impacts are especially important becthese are 1761 permitted water wells
within three miles of the South and North Porcupiaets’ Id. at 460-61. Some of these
private water wells will likely be impacted “eithdirectly by removal of the well or

indirectly by water level drawdown.Id. at 461.

8 EPA, TOTAL SOLIDS, available athttp://water.epa.gov/type/rsl/monitoring/vms58.cfm
(last visited Oct. 24, 2013).

® Around the South tract, approximately 5% of thé W&lls are permitted for livestock
use and 1.5% are permitted for domestic, livestoaystrial, and miscellaneous uses.
Id. at 461. At the North tract, 7% of the 982 wells permitted for livestock use and less
than 1% are permitted for domestic, livestock, stdal, and miscellaneous usdsd. at

460.
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Although an agency does not need to adopt a corapsgle mitigation plan, it
cannot “merely list possible mitigation measureSan Juan Citizens Allianc654 F.3d
at 1053-54 (quotinfpombeck 185 F.3d at 1173). Indeed, courts have repeakedt
that simply listing mitigation measures is not gtént to comply with NEPA.See, e.g.
San Juan Citizens Alliancé54 F.3d at 1053-5Qombeck 185 F.3d at 1173\ eighbors
of Cuddy Mountain v. U.S. Forest Sed37 F.3d 1372, 1380 (9th Cir. 1998ke also
San Juan Citizens Alliancé54 F.3d at 1054 (noting that “[d]etailed quanivat
assessments of possible mitigation measures aszajlymecessary”).

Thus, when an agency’s proposed action will cadserae environmental
impacts, the agency must do more than compile dupetory description of mitigating
measures.”Neighbors of Cuddy Mountgit37 F.3d at 1380. INeighbors of Cuddy
Mountain the Forest Service acknowledged that its timbér would negatively impact
trout by increasing sedimentation levels, but thengy only included a few sentences
listing mitigation measures to alleviate the impddt at 1381. This violated NEPA
because the Forest Service only considered mibigaieasures in a vague and general
manner.ld. at 1380-81. Similarly, in this case the EIS retpgs that mining would
cause adverse impacts on groundwater, and yetslisfd a pair of vaguely-worded
mitigation measures. AR Doc. 73 at 274. The Rdbesvice’s cursory treatment of this

issue violated NEPA.
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V. THE FOREST SERVICE VIOLATED NEPA AND NFMA BY APPROVING THE
CoOAL LEASESWITHOUT ADEQUATELY ANALYZING AIR QUALITY IMPACTS.

In consenting to the South and North Porcupinesieathe Forest Service failed to
adequately analyze the air quality impacts of theases. It did not sufficiently examine
direct impacts, including the impacts of potenéateedances of federal air quality
standards for nitrogen dioxide and fine particutatdter. These failures violate NEPA.
Neither the EIS nor the RODs adequately considersignificant environmental and
public health impacts of air pollution from the posed coal leases. By approving these
leases without first considering air pollution inopg the Forest Service failed to take a
“hard look” at all the requisite information.

The Forest Service also violated NFMA in approing coal leases. In
particular, the Forest Service failed to ensurem@nce with the substantive air quality

standards of the Clean Air Act, as required byGassland’s management plan.

A. Major Pollutants Associated with Coal Mining

Under the Clean Air Act, the U.S. EnvironmentaltBotion Agency (“EPA”)
establishes air quality standards (the National #mibAir Quality Standards, or
“NAAQS”), which are designed to protect public tbadnd welfare. 42 U.S.C. § 7408.
These standards define maximum concentrationsveihsiearmful pollutants (“criteria
pollutants”) in the ambient aind. Criteria pollutants are pollutants that eitheuszaor

contribute to air pollution and are reasonably@péted to endanger public health and
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welfare!® See id§§ 7401, 7408e.g, 62 Fed. Reg. 38652 (July 18, 1997) (setting more
stringent NAAQS for particulate matter to protegagst health-related effects).

For each criteria pollutant, the NAAQS contain bpthmary and secondary
standards. 42 U.S.C. 8 7409. Primary standarldesigned to protect public health
with “an adequate margin of safetyld. 8 7409(b)(1). Secondary standards “protect the
public welfare from any known or anticipated adeeeffects” of particular air pollutants.
Id. § 7409(b)(2).

With respect to the primary standards, the NAAQS&taim both short-term and
longer-term exposure standards. Air quality momgpand enforcement ensure that
each air quality control region€., airshed) meets these short-term and longer-term
standards. For example, for fine particulate m#teM, s"), EPA has established
NAAQS for both short-term periods (24 hours) amiger-term periods (1 year). In any
24-hour period, the average concentration ob PiMust not exceed 35.0 micrograms per
cubic meter (ug/f). 40 C.F.R. § 50.13. In any 1-year period, agereoncentrations of

PM, s must not exceed 15.0 ugint 1d.

9 Dangers to the public health and welfare includgty to agricultural crops and
livestock, damage to and the deterioration of priyp@nd hazards to air and ground
transportation.” 42 U.S.C. § 7401.

1 The short-term and longer-term periods are nos#me for all criteria pollutants. For
example, carbon monoxide has a short-term limit bbur and a longer-term limit of 8
hours.
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Two criteria pollutants, PMs and nitrogen dioxide (“N©), are particularly
relevant to the coal leases approved by the F&@stice because both are byproducts of
coal mining activity and have serious health efe&eed40 C.F.R. § 50.14d. § 50.13;

AR Doc. 73 at 384, 687.

PM, s is a harmful pollutant released during blastingvétees associated with coal
mining; this pollutant is also emitted from coalkefil power plants. 78 Fed. Reg. 3086,
3123 (Jan. 15, 20133ee alsAR Doc. 73 at 354. PM causes a variety of adverse
health effects, including premature death, hesatks, birth defects, and asthma attacks,
and can aggravate respiratory and cardiovascudande.SeeAR Doc. 15831see also
North Carolina v. TVA593 F. Supp. 2d 812, 822 (W.D.N.C. 200@)/'d on other
grounds 615 F.3d 291 (4th Cir. 2010) (finding that “thésean increased risk . . . of
premature mortality in the general public assodiatéh PM, 5 exposure, even for levels
at or below the NAAQS standard”); 78 Fed. Reg.0&83(EPA unable to find evidence
of a level of PM 5 below which death and disease would not occudythermore, some
populations are particularly sensitive to expogareM, s, including older adults, people
affected by heat and lung disease, and childlén.To curb these harms, EPA, through
the NAAQS, has set a primary short-term 24-houitland a longer-term 1-year limit for

PM,s 40 C.F.R. 8 50.13(a) (see above).
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NO, is a harmful pollutant emitted from the incompletembustion of nitrogen-
based explosives during blasting activities assediaith mining. AR Doc. 73 at 384.
NO, “is a highly reactive, reddish brown gas” and &amn nitric acid with water in the
eyes, lungs, mucous membranes, and skinat 383, 386. Acute exposure may cause
death or serious health problems by damaging thegnary system; chronic or repeated
exposure to low levels may exacerbate preexisesgiratory conditions or increase
susceptibility to respiratory infectionsd. EPA has recognized that even short-term
exposure to N@can affect respiratory disease, morbidity, andédse and immune
system changes, airway inflammation, and airwagaesiveness.” 75 Fed. Reg. 6474,
6480 (Feb. 9, 2010). To help address the harneei@ssd with short-term exposure to
NO,, EPA established a 1-hour standard of 100 partbiien (“ppb”). Id.; see alsal0
C.F.R. § 50.11. The current annual standard jsf8° 61 Fed. Reg. 52852 (Oct. 8,
1996).

When an airshed is within the NAAQS limits, it Bnsidered to be in
“attainment.” See42 U.S.C. 88 7407, 7471. Such areas are regulsiger the Clean
Air Act’s prevention of significant deterioratiofRSD”) program, which works to ensure

that the area does not slip into non-attainmésht. When an airshed exceeds the NAAQS

12 The NG NAAQS are given in ppb, but, when converted, &#8.1 pg/m3 and 100
Hg/m3, respectively. EPANDOORAIR UNIT CONVERSION available at
http://www.epa.gov/athens/learn2model/part-two/is_unit_conversion_detail.html
(last visited Oct. 24, 2013).
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limits, it is in non-attainmentSeeid. 88§ 7407, 7501-7515. A non-attainment designation
triggers the nonattainment (“NA”) program, whiclyuées states to develop and

implement plans to bring the area back into attaimimid.

B. The Forest Service Violated NEPA By Failing to Analze the Air
Quality Impacts of the Coal Leases.

The Forest Service violated NEPA by failing to tak#éhard look” at the air
guality effects of the proposed coal leases irBlg& Robertson490 U.S. at 350. The
Forest Service was required to analyze the diféetts of the proposed action and its
alternatives. 40 C.F.R. § 1502.16. Direct effactsthose that “are caused by the action
and occur at the same time and plag®,8 1508.8, such as the emissions resulting from
coal strip-mining operations. Here, the ForesviSerfailed to analyze the direct air
guality impacts of N@and PM s emissions that would result from leasing the Saunith
North Porcupine tracts. Leasing these tracts wextdnd the life of the North Antelope
Rochelle mine, which would lengthen the time pedoding which emissions of harmful

pollutants will occur. AR Doc. 1 at 21.

1. The Forest Service Failed to Analyze the Environmeal Impacts
of PM, sEmissions.

Despite the serious harm that Piposes to public health, the Forest Service did
not analyze the potential impacts of PiMmissions before it approved the South and

North Porcupine coal leases. The Forest Servimated NEPA in two fundamental
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respects. First, the agency did not adequatellyzm#he effect of the leases on the
ambient concentration of P)d and the environmental impacts of those conceatrat
Second, the Forest Service failed to adequatelgidenthe environmental impacts of
PM, s that would result if either (a) the life of the ftto Antelope Rochelle mine is
extended, or (b) the mine operator increases ptmfuto its permitted rate of 140
million tons per year (“mmtpy”).

The Forest Service’s failures are particularly miaig because current
concentrations of PM already exceed the NAAQS limit and are expectaddmease
substantially. AR Doc. 73 at 680. The 24-houiitis35.0 pg/m, but levels within the
Wright Area are already estimated to be 87.6 [igi4® C.F.R. § 50.13(a); AR Doc. 73
at 680 And the EIS predicts these 24-hour concentratiafisncrease substantially,
hitting maximum levels of 218.4 pughby 2020. 1d. at 680-81. Thus, by 2020, the daily
concentration of Pl may besix timesgreater than the 24-hour NAAQS. The EIS also
projects that the annual standard for R2Mill be exceeded by 2020, due largely to coal-
related sourcesld. at 679-82.

Turning to the first violation, even though the oand North Porcupine tracts
will cause PM s emissions (and thus contribute to violations ef NAAQS), the Forest
Service failed to meaningfully discuss the pubbkalth and other environment impacts of

these PMs emissions. Other than visibility, the EIS inclad®ly a general reference to
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the harms of PMs emissions.ld. at 360-62. It does not identify the incrementakease
in PM, s concentrations that will result from the proposedl leases, and it lacks any
analysis of the health and other environmentalkcésfthese emissions will causéf. 40
C.F.R. 8 1502.16 (EISs must discuss “[d]irect éfemnd their significance”). Instead,
the discussion of particulate emissions is limgetely to PM,, which has different
effects than PMs and is regulated as a distinct pollutant undeiGlegan Air Act. See

AR Doc. 73 at 362-64, 372-78. By failing to idéntihe incremental impact of the South
and North Porcupine coal leases on ambient coratenis of PM s, and by failing to
analyze the environmental and public health effetthat pollution, the Forest Service
violated NEPA. The Forest Service further violalelPA by failing to discuss the
impacts of alternatives other than Alternativeh2, tederal agencies’ preferred
alternative. 40 C.F.R. 8 1502.16 (EIS must anatlieesffects of the proposed action and
its alternatives).

Second, not only did the Forest Service fail tolyeathe environmental impacts
of PM, 5 emissions, the agency compounded the error bpdaib adequately analyze the
potential impacts of either an increased rate af pooduction or a prolonged mine life.
Although the Forest Service RODs assume that 95ommaill be mined from the North
Antelope Rochelle mine, AR Doc. 1 at 22, there s¢rang possibility that the mine

operator will increase the annual production rat240 mmtpy. Indeed, WDEQ issued a
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permit that increased the maximum rate of coal pctdn at the mine to 140 mmtpy.
AR Doc. 20740 (WDEQ permitsee alscAR Doc. 73 at 372. Alternatively, if the
production rate remains at 95 mmtpy, leasing thétsand North Porcupine tracts will
increase the life of the North Antelope Rochelleeithereby lengthening the duration
of PM, s emissions® AR Doc. 1 at 21.

Either scenario will affect air quality, and wi#sult in environmental impacts
from PM, 5 concentrations. But the EIS does not analyzeetiapacts, and instead
simply states that “[d]ue to similarities in miningtes and mining operations, the
potential impacts of mining the [ ] tracts haveméaderred from the projected impacts of
mining the existing coal leases as currently pagedit AR Doc. 73 at 362. This
conclusory statement falls far short of NEPA's liegqments: The Forest Service must
analyze the environmental and public health consecgs from PMs emissions that
could result if the South and North Porcupine sack leased and mined at a higher
production rate or for a longer amount of tingee Or. Natural Res. Council Fund v.
Brong 492 F.3d 1120, 1134 (9th Cir. 2007DRC) (noting that “general statements

about possible effects and some risk do not castd hard look™{citation omitted).

13| the production rate does remain at 95 mmtpgséncoal leases will extend the life of
the North Antelope Rochelle mine by 9.9 years urdeProposed Action or 11.4 years
under Alternative 2. AR Doc. 1 at 21.
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The Forest Service’s duty to analyze environmaniphcts based on the legally
permitted rate of 140 mmtpy is underscoredlaynes v. U.S. Department of
Transportation 655 F.3d 1124 (9th Cir. 2011). Barnes the Transportation
Department violated NEPA when it assumed that géngia new runway would not
increase aviation activityld. at 1137. In discussing the effects of the propasegect,
the agency stated that “[t]otal aircraft operatirmaild be the same as under the No
Action Alternative.” Id. at 1134. The Ninth Circuit disagreed, findingtthgency
officials knew there was a “reasonable possibilityét building the new runway would
increase aviation activity, but “chose to glossrate Id. Refusing to accept the
agency’s unsupported assertion that a new runwaydawt increase aviation demand,
the court held that the failure to examine theeased demand violated NEPA. at
1137. Like inBarnes here the Forest Service simply relied upon theenoiperator’s
assertion that leasing the South and North Poreupatts would not increase the
production rate. Given that the operator had k&cka permit to mine up to 140 mmtpy,
there was at least a “reasonable possibility” gratiuction would increase. And similar
to Barnes the Forest Service violated NEPA by “gloss[inggnd the possibility that
PM, s emissions (and concentration levels) will incredise to the permitted, anticipated

increase in mining.
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Indeed, in this case there was much more thanas6reable possibility” that the
rate of mining would increase. The WDEQ permitcates that the mine operator
intends to increase the mine’s production rated® hmtpy. SeeAR Doc. 20740 at
20740 (granting “application to modify operatiorigree North Antelope Rochelle Mine .
.. to increase the maximum annual coal productd® from 105 million tons per year
[MMTPY] to 140 MMTPY?). It would make little sens@r the operator to go through
the trouble of modifying its permit if it had notémtion of increasing the rate of mining.
Additionally, elsewhere in the EIS the federal ages recognize that mining could
easily increase to 140 mmtp$ee, e.g.AR Doc. 73 at 375, 391 (modeling that assumes
a 140-mmtpy production rate). For these reasbesi-brest Service was required to
complete an analysis of the impacts on environnepiaity and ambient air
concentrations of PMs based on a production rate of 140 mmtpy. Byrgilio perform

these analyses, the Forest Service violated NEPA.

2. The Forest Service Failed to Analyze the Environmeal Impacts
of NO, Emissions.

The Forest Service also failed to adequately aealyz potential impacts of NO
emissions on ambient air concentrations and enwieottal quality. As explained below,
the agency violated NEPA in at least two respects.

First, the Forest Service failed entirely to analylze impact of leasing the South

and North Porcupine tracts on short-term conceatratof NG. As noted above, in
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2010 EPA issued a new 1-hour standard fop,N@hich was intended to curb the harms
associated with even short-term exposure tg.NI® Fed. Reg. 6474, 6480 (Feb. 9,
2010). The federal agencies acknowledge that Wby far the most toxic of several
species of NQ” and that “there is concern about the potentglth risk associated with
short-term exposure to N@om blasting emissions.” AR Doc. 73 at 383, 38t
neither the EIS nor the Forest Service RODs makeat#tempt to analyze the impacts of
the coal leases on the 1-hour N&@andard. Compounding this deficiency, the EI& an
RODs also fail to discuss the public health, enwinental, and other effects resulting
from potential short-term spikes in N©@oncentrations. By failing to analyze the impacts
of NO, emissions stemming from the South and North Ponmupoal leases, the Forest
Service violated NEPA!

Second, the Forest Service failed to consider tve@mental consequences of a

higher annual concentration of BlOThe EIS acknowledges that annual NO

' The failure to analyze the impact of the coaldsasn the 1-hour NGtoncentrations is
further troubling because, on a cumulative bakes 1thour standard is already being
violated in the Powder River Basin and is projed¢tediorsen. Modeling prepared as
part of a BLM coal review shows that backgroundoithNGO, concentrations in Montana
are already at 217.55 parts per billion, more twace the Clean Air Act standard&Gee

AR Doc. 9607 at 9614. By 2020, these concentratase expected to increase to as high
as 235.48 parts per billion. As the Wright Are& Ebtes, “the modeling results indicate
that the 1-hour N@concentrations at Montana near-field receptor2@20 would

exceed EPA’s new 1-hour NAAQS . ...” AR Doc.at3%81. But the EIS makes no
effort to analyze cumulative NOmpacts in the Wyoming portion of the Powder River
Basin.
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concentrations may double in the coming yearsatiraial NQ concentrations within the
region averaged 25 pgirbetween 2005 and 2008, and are projected toaise.6 pg/m
by 2012, and 55.2 pgfby 2017. AR Doc. 73 at 355, 391. But the ElSsioet

analyze the potential health and other environniémigacts of these increases. Instead,
it simply states that “N@mpacts from mining the South and North Porcupinetracts
have been inferred to be similar to the currendgnutted impacts of mining the existing
coal leases at the North Antelope Rochelle Minle.”at 391. This does not satisfy
NEPA: an EIS cannot simply “infer” environmentalpacts without explaining,
discussing, or analyzing thefh.See ONRC492 F.3d at 1134 (noting that an agency
“may not rely on a statement of uncertainty to dw®ren attempting the requisite

analysis”). Therefore, the Forest Service faiednalyze the specific environmental

> The EIS also seems to imply that these “currgméymitted impacts” have been
addressed in another analysis, the identity of wieanclear. AR Doc. 73 at 391. To
the extent that the agencies relied on some eaulelisclosed analysis, that was
impermissible: First, if this earlier analysis wagpared by WDEQ or some other
agency, then the Forest Service impermissibly dedie another agency’s analysis
without providing any independent revieBee South Fork Band Council of Western
Shoshone of Nevada v. U.S. Department of the ¢mié&g88 F.3d 718, 726 (9th Cir. 2009)
(“A non-NEPA document — let alone one prepared athapted by a state government
— cannot satisfy a federal agency’s obligationsaurdEPA.”). Second, even if this
earlier analysis were otherwise applicable, thegioBervice cannot rely on it because
the analysis must be identified in the EIS, andpibiential air quality impacts must be
analyzed in the EIS itseliSee, e.g.Grazing Fields Farm v. Goldschmjdi26 F.2d 1068,
1074 (1st Cir. 1980) (holding that NEPA mandatesussion of alternatives in “the
environmental impact statement itself”). In shtrge Forest Service cannot rely on an
undisclosed analysis not included in the EIS.
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consequences of these increased bl@ncentrations from the South and North Porcupine
tracts.

The Forest Service’s failure to analyze these Mipacts on the grounds that such
impacts would “be similar to the currently permitienpacts” is strikingly similar to the
NEPA violation at issue iBouth Fork Band588 F.3d 718 (9th Cir. 2009). In that case,
BLM argued that it did not need to consider theqaiality impacts of transporting ore
from a proposed mine expansion because the progogeshsion would result in “no
increase in the rate of toxic ore shipmentsl’at 725. The Ninth Circuit disagreed,
noting that even with “no change in the rate oppimg and processing . . . the mine
expansion will create ten additional years . .emfironmental impacts that would not be
present in the no-action scenaridd. at 725-26. Like the BLM iisouth Fork Band
here the Forest Service did not analyze the M{pacts from leasing the South and
North Porcupine tracts. The agency’s decisiorotgd such analyses based on “currently
permitted impacts” violated NEPA. AR Doc. 73 afl39

Moreover, in several instances the Forest Sengsaraed that mining will not
increase even though the operator’s air qualityngteallows an additional 45 mmtpy of
coal to be mined. This permitted increase wilutesy more blasting and mining,
increasing emissions of N@nd magnifying the environmental impacts of those

emissions. By simply assuming that production wait rise, the Forest Service wholly
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ignores this likely scenario. Because the Foresti€e failed to analyze the N@npacts
of the South and North Porcupine coal leasesdindi make a “rational connection
between the facts found and the decision madleeiv Mexicp565 F.3d at 713. For

these reasons, the Forest Service’s decision ve#saay and capricious.

C. The Forest Service Violated NFMA By Approving the @al Leases
Without Ensuring Compliance with Federal Air Quality Regulations.

In the management plan for the Thunder Basin Nati@rassland, the Forest
Service committed to ensuring that any permittedc/igg within the Grassland, such as
the South and North Porcupine coal leases, complyfederal air quality standards.
The Forest Service failed to ensure complianceuscd did not analyze the impacts of
the coal leases on several air quality standardsmely, the NAAQS for N@and PM .
Indeed, the models and data suggest that the NAWiEe exceeded if the South and
North Porcupine tracts are mined. AR Doc. 73 & 6By failing to analyze whether
these coal leases would comply with federal ailiueegulations, the Forest Service
violated both its management plan and NFMA.

NFMA, the statutory framework that governs the nggmaent of national forests,
directs the Forest Service to develop managemansgbr units of the National Forest
System, such as the Grassland. 16 U.S.C. 8 160B&h plan must “recognize the
fundamental need to protect and, where appropimaggove the quality of soil, water,

and air resources.Id. § 1602(5)(C). Once a land and resource managepre@ntas
48



Case 2:12-cv-00085-ABJ Document 156 Filed 10/24/13 Page 55 of 65

been adopted, site-specific projects and pernmsisch as the approval of a subsurface
coal lease — must be consistent with the pldng 1604(i);see alsd.amb v. Thompson
265 F.3d 1038, 1042 (10th Cir. 2001) (“Projects ninesconsistent with the governing
forestplan....”).

The Grassland Plan is the relevant plan under NFiMAhe protection of the
Grassland and its resources. The purpose of thgstand Plan is to govern “all resource
management activities on the Thunder Basin Nati@maksland.” AR Doc. 20992 at
20994. Included within the Plan are a seriesafidgards, which are either “actions that
must be followed or . . . required limits to adiws” that help ensure the Plan’s
objectives are met. AR Doc. 21003 at 21013.

The Plan includes several standards aimed at piragetbe Grassland’s air
guality. First, the Plan requires the Forest Serto “[m]eet state and federal air quality
standards, and comply with local, state, and fé@garaguality regulations and
requirements . . . for such activities as . . .ingti Id. Second, the Plan directs the
Forest Service to meet Clean Air Act requirementduding the prevention of
significant deterioration program and state impletagon plans, both of which help
ensure that airsheds remain in attainment with\VRAQS. Id. Failing to abide by these

standards violates NFMA. 16 U.S.C. § 1604.
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Here, the Forest Service violated the Grasslanal$&r quality standards when it
consented to the South and North Porcupine cosé$eaFirst, the Forest Service failed
to analyze whether the leases would affect thenatient of the 1-hour NONAAQS
within the Wright Area. Second, the Forest Serv&lked to analyze the degree to which
the coal leases will affect the annual and 24-Ris s concentrations, and the potential
air quality impacts of these emissions.

First, the Forest Service’s failure to analyzeqaiality impacts under the new 1-
hour NG NAAQS violated NFMA. The EIS does not contain amgalysis of the
impacts in Wyoming of increased N®missions resulting from increasing mining
operations to 140 mmtpySeeAR Doc. 73 at 384-86. In failing to analyze thepawts of
leasing the South and North Porcupine tracts, tredt Service failed to ensure the area
will be in attainment with the NONAAQS, as the Grassland Plan requires. Thisrailu
Is not rationally explained in any of the accompagydocuments or analysis on which
the Forest Service relies. While the EIS discudskesur NQ concentrations in

Montana, it provides no analysis for such concéioina in Wyoming'® By failing to

16 Moreover, the EIS notes that some Montana aréasxgeed the NAAQS, but the 1-
hour NG ambient concentrations will likely decrease in @@2cause of the southward
migration of coalbed natural gas development intwkving. Id. at 681. However, if

this development continues to move further soutith Wyoming, the 1-hour N©O
concentration will increase in Wyoming, as the emiss will move south with the
development. The knowledge that emissions froneldg@ment in Montana cause
violations of the NAAQS and that the sources okthemissions are increasingly moving
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analyze the impacts of the leases on the 1-hoyrMEAQS in Wyoming, the Forest
Service violated NFMA and the air quality standastithe Grassland Plan.

Second, the Forest Service failed to ensure thatsplliution would not exceed
the annual and 24-hour NAAQS, and did not adequaitehlyze the impact of leasing the
South and North Porcupine tracts on RMmbient concentrations. Despite the Plan’s
clear mandate to protect against future non-attampand the potential for PMto
cause severe adverse health impacts, the Foresté&drd not complete a specific
analysis of PMsimpacts from leasing the South and North Porcupmmes. This failure
is especially concerning because the EIS indidgatgscurrent and future development of
these coal leases will cause or contribute to eda®ees of the annual and 24-hour M
NAAQS. SeeAR Doc. 73 at 680-81. The Forest Service’s failir ensure compliance
with the NAAQS violated NFMA.

The Grassland Plan requires the Forest Servicedre that Clean Air Act
standards will be met before it approves a siteifipgroject such as a coal lease. AR
Doc. 21003 at 21013. The agency failed to do tbhese. By failing to ensure that the
South and North Porcupine coal leases will compti ¥ederal air quality standards, the

Forest Service violated NFMA and the Grassland.Plan

into Wyoming provides evidence that the NDAAQS will also likely be exceeded in
Wyoming.
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V. THE FOREST SERVICE FAILED TO CONSIDER THE INDIRECT AIR QUALITY
IMPACTS OF THE COAL LEASES.

The Forest Service also failed to consider thergadiair quality impacts of the
South and North Porcupine coal leases. Speckicdle EIS and Forest Service RODs
do not adequately analyze the air quality impakedy to result from burning the coal
mined from these two tracts.

Indirect effects “are caused by the action andaiez in time or farther removed
in distance, but are still reasonably foreseeabd®'C.F.R. 8 1508.8(b). And a
“degradation in air quality[] . . . is indeed someg that must be addressed in an EIS if it
Is ‘reasonably foreseeable.Mid-States Coal. for Progress v. Surface Transp, B45
F.3d 520, 549 (8th Cir. 2003). Even “when tiaureof the effect is reasonably
foreseeable but itsxtentis not . . . the agency may not simply ignoredffect.” Id.

Here, the Forest Service was required to considempacts from coal
combustion in coal-fired power plants before cotisgrto the South and North
Porcupine coal leases. These impacts are reagdioadeeable because coal is mined
for the primary purpose of being burned in coadipower plants, which in turn
produces pollution and affects air quality. AR D@8 at 784. Indeed, the Wright Area
EIS acknowledges “concerns associated with burooa] for the production of

electricity,” but does not analyze or address tleany way. Id.
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The Forest Service failed to meet NEPA requiremeng{a) thoroughly consider
the indirect health, environmental, and economiieat$ resulting from the combustion of
this additional supply of coal and the resultingvpo plant emissions, and (b) compare
those emissions under the different alternati&se40 C.F.R. 8§ 1502.14, 1502.16
(stating that an EIS must consider and comparengrather things, the “indirect effects

and their significance” of the proposal and reabtmalternatives).

A. The Forest Service Entirely Failed to Analyze therhpacts of NO,, SO,,
PM, s, and PM,;; Emissions.

The Forest Service ignored the indirect effectpadiution from coal-fired power
plants, even though this is a reasonably foreseesdtion arising from the South and
North Porcupine leases. The EIS admits that “[w]beal is burned” compounds and
elements such as mercury, NGulfur dioxide (“S@"), fine particulate matter (“PWg"),
and particulate matter (“P}d), among others, are producefieeAR Doc. 73 at 784.
However, the EIS makes no attempt to quantify tleesissions. It ignores many of the
health, environmental, and economic impacts thitrasult from burning the coal mined
at these tracts.

The EIS states that NOSO,, PM, 5, and PM, “may have direct or indirect effects
on human health.ld. But the EIS does not analyze these human headthronmental,

or economic impactsSee id. Additionally, the Forest Service failed to compé#ne
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NO,, SO, PM, s, and PM, impacts of the different alternatives, thus furthielating
NEPA. 40 C.F.R. 8 1502.14ee generallAR Doc. 73 at 784.

Agencies cannot ignore the reasonably foreseeabieect effects of their
proposed actions. IMid-Statesthe Eighth Circuit vacated the Surface Transioria
Board’s (“STP”) approval of a large railroad constion and improvement project, in
part because STP ignored “the effects that mayrasa result of the reasonably
foreseeable increase in coal consumption” arisiagnfthe project. 345 F.3d at 550.
There, the plaintiff argued the project would l¢adan increase in the supply of low-
sulfur coal to power plants” from the Powder Riasin. Id. at 548-50. The court
agreed, and vacated STP’s decision because itadribe effects of increased coal
transportation and subsequent combustion in coad-fpower plants, including
environmental impacts from increases in INOGO,, PM, and mercury emission&d. at
548, 550.

As in Mid-States here it is reasonably foreseeable that increeasatdcombustion
will result from leasing the South and North Poroegracts. This, in turn, will lead to
increased emissions of NG5O, PM, 5, and PM,. Because the Forest Service
completely ignored the environmental impacts froeréased coal combustion —
including those from N@ SO,, PM, 5, and PM, — its decisions consenting to the South

and North Porcupine leases should be vacafesd Mid-States845 F.3d at 550.
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B. The Forest Service Failed to Adequately Analyze thiedirect Air
Quality Impacts of Mercury Emissions.

The EIS also fails to adequately analyze the imtlirapacts of mercury emissions
on the environment, public health, or economy fammbusting coal from the South and
North Porcupine tracts. Rather, the EIS merelggmés general facts about the potential
harms mercury, a hazardous air pollutant, posesiteans and the environment. The
EIS acknowledges that the Powder River Basin “rggmgs] about 0.2 percent of the
global mercury emissions” and that “[c]oal prodantfrom the Wyoming [Powder River
Basin] represented approximately 43.4 percent®tthal use for power generation in
2008” in the U.S. AR Doc. 73 at 784-87, 769. B Forest Service failed to analyze
actual mercury emissions resulting from the combostf South and North Porcupine
coal.

Increased coal combustion is a reasonably foreteeéiect of the Forest
Service’s consent decisions. Similar to the situnain Mid-Statesthe Forest Service
must consider the indirect impacts of increasedcargremissions from the increased
combustion of coalSee345 F.3d at 548, 550. Moreover, the resulting mngrc
emissions — as well as the resulting N8O,, PM, 5, and PM, emissions — are important
aspects of the problem and the Forest Servicdlgéaio analyze these indirect impacts is

arbitrary and capriciousNew Mexicp565 F.3d at 704.
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Therefore, the Forest Service acted arbitrarily @aqariciously when it ignored the
indirect impacts of emissions from coal-fired poytants and relied on the deficient
NEPA documentsSee New Mexi¢c®65 F.3d at 704. Indirect impacts from the bogni
of coal are an important aspect of the problemcaiBse the Forest Service ignored these
aspects, it violated NEPA and its decisions in tlaise should be vacated.

CONCLUSION

For the reasons stated above, Plaintiffs respéctiedjuest that this Court: (i)
declare that the Forest Service’s approval of thalSand North Porcupine coal leases
violated NEPA, NFMA, and the APA; (ii) order th&iet Records of Decision approving
those coal leases be vacated; and (iii) enjoirFtitest Service from consenting to these

proposed coal leases until it complies with NEPA ArMA.

Dated: October 24, 2013 Respectfully submitted,

s/ Shannon Anderson

Shannon Anderson, Wyo. Bar No. 6-4402
Powder River Basin Resource Council
934 N. Main St.

Sheridan, WY 82801
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Fax: (307) 672-5800
sanderson@powderriverbasin.org
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Michael C. Soules, Colo. Bar No. 43474
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