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April 7, 2006

Gilbert Zepeda, Appeal Deciding Officer/Forest Supervisor

USDA Forest Service

Santa Fe National Forest 

P.O. Box 1689

1474 Rodeo Road

Santa Fe, New Mexico 87504-1689

Wild Watershed (“lead appellant”) and the above named individuals and groups (“appellants”) hereby submit the following timely appeal of the Decision Memo for the Hyde Park Wildland Urban Interface Thinning and Prescribed Fire Project (“Hyde Park project”). Mr. Sanford Hurlocker, Acting District Ranger, Espanola Ranger District, Santa Fe National Forest, signed the Hyde Park project Decision Memo on February 16, 2006. 

This appeal is filed pursuant to, and in compliance with, 36 C.F.R. § 215. Pursuant to Id. § 215.13 Wild Watershed and the appellants provided timely and substantive comments on August 5, 2005 and November 28, 2006. Pursuant to Id. § 215.15, this appeal is being filed with the Mr. Gilbert Zepeda, Appeal Deciding Officer within the mandatory 45 day time period that ends on April 10, 2006. This appeal includes all the required contents of an appeal specified by Id. § 215.14.

The Hyde Park project is a major federal action that will significantly affect the quality of the human environment. At a minimum the Forest Service should have prepared an Environmental Assessment (“EA”) to demonstrate that the agency took the required “hard look” at the project’s environmental consequences. The Forest Service should also have provided sufficient information so that the public could meaningfully participate in the decision making process. Instead, the agency “categorically excluded” the Hyde Park project from detailed analysis and disclosure resulting in violation of the applicable laws and regulations enumerated below. Therefore, the Decision Memo authorizing the project should be remanded and reversed and, at a minimum, an EA prepared to remedy these flaws. 

Appellants Statement of Reasons Outlining Specific Changes, Disagreements, Failures to Consider Substantive Comments and Violations of Law, Regulation and Policy 

Pursuant to 36 C.F.R. § 215.14(6)-(9).

1) The Forest Service violated the National Environmental Policy Act by failing to provide an opportunity for the public to provide informed comments.

The National Environmental Policy Act (“NEPA”) mandates that agencies publicly consider all potential environmental impacts prior to proceeding with any “major federal actions significantly affecting the quality of the human environment.” 42 U.S.C. § 4332 (2)(C). NEPA’s mandatory implementing regulations emphasize the key role of the public in this process. See 40 C.F.R. § § 1500.1(b) ("public scrutiny [is] essential"), 1500.2(d) (the agency must to "the fullest extent possible . . . encourage and facilitate public involvement"), 1506.6 (the agency must "make diligent efforts to involve the public" in preparing environmental documents and "solicit appropriate information from the public."). 

In short, NEPA requires that an agency give environmental information to the public and then provide an opportunity for informed comments to the agency. Sierra Nevada Forest Protection Campaign v. Weingardt, CIV-S-04-2727 DFL, KJM:11. This process of disclosing information to the public must occur before the agency has reached its final decision on whether to go forward with the project. Id. § 1500.1(b). 

In this case, the Hyde Park project will destroy a monitoring site that functions as one of three undisturbed control site for a large-scale monitoring program designed to determine the impacts to wildlife of thinning and prescribed burning on over 7,000 acres in the adjacent Santa Fe Municipal Watershed. (see Declaration of Dr. Peter Stacey, attachment one). The Record of Decision for the Santa Fe Municipal Watershed Project requires that terrestrial and associated wildlife be monitored, including species in the undisturbed control site (USDA Forest Service, 2001:7). Appellants were not able to provide informed comments on this issue because the amended study plan that justifies the destruction of the monitoring site and associated peer review comments were not in the project record.
 

An undisclosed number of acres of the Hyde Park project are within an inventoried roadless area. This fact was not revealed in the July 6 or October 24, 2005 scoping letters. The only document in the project record concerning planned activities in the roadless area is dated January 31, 2006, over two months after end of the 30-day comment period. Not only was the public kept in the dark on this important issue but also planners for the Hyde Park project also apparently became aware of potential roadless area conflicts at this late date. 

As these two examples show, the Forest Service failed to provide essential information so

 the public could exercise its right to fully participate in the decision making process. 

2) The Forest Service violated the Appeals Reform Act by failing to provide an opportunity for meaningful public participation in the Hyde Park project. 

In violating NEPA’s requirement to provide environmental information to the public before making a decision, the Forest Service also violated the Decision Making and Appeals Reform Act (“ARA”), 106 Statue 1419 (16 U.S.C. 1612 note). The regulations implementing the ARA require that “the Responsible Official shall . . . determine the most effective timing for publishing the legal notice of the proposed action and opportunity to comment.” 36 C.F.R. Section 215.5(a)(2). The agency does not provide detailed guidance at the national level for determining the most effective timing for public participation in projects that the agency plans to categorically exclude from detailed NEPA analysis.
 Therefore, the Forest Service must reasonably determine the most effective timing for public comment at the project level. This obligation was not met in this case since there is no discussion of any kind in the project record regarding the requisite determination of when the proposed action may be complete and therefore most suitable for public review. The fact that even now key documents are missing from the project record clearly indicates that the officials planning this project failed to consider the most effective timely for including the public in decision making. 

The Forest Service also violated the ARA by failing to consider substantive comments submitted by the public. The implementing regulations of the ARA require that the Forest Service “ . . . shall consider all substantive written and oral comments . . .” 36 C.F.R. Section 215.6(b)(1). In this case, the Forest Service considered and responded to some comments but not others. 

For example, a document in the project record labeled “Response to Norman Hamer” addresses Mr. Hamer’s concern with the use of prescribed fire near a residential area. However, there is no response in the project record to appellant’s referenced and substantive comments submitted on August 5, 2005 concerning wildlife impacts, loss of a wildlife monitoring site, the need to prepare an Environmental Impact Statement, the benefits of a fuel discontinuity network, suggested monitoring protocol and loss of canopy cover and tree density. In addition, there were seven miscellaneous suggestions and comments in appellant’s August 5th comment letter that were ignored. The ARA and its implementing regulations do not allow the Forest Service to response to some comments and not other. 

3) The Forest Service violated NEPA by failing to prepare an Environmental Impact Statement or Environmental Assessment.

The Forest Service did not prepare a detailed analysis of the Hyde Park project’s environmental impacts. Instead, it was determined the project did not individually or cumulative have a significant impact on the human environment and therefore was “categorically excluded” from the requirement to prepare either an Environmental Impact Statement (“EIS”) or Environmental Assessment (“EA”). Such action is unwarranted for the following reasons.

First, NEPA’s implementing regulations require the preparation, at a minimum, of an EA if “the effects on the quality of the human environment are likely to be highly controversial.” 40 C.F.R. § 1508.27(b)(4). The decision to destroy wildlife monitoring sites is highly controversial because it may invalidate wildlife monitoring in the adjacent Santa Fe Watershed. This is a substantive and legitimate dispute between informed professionals.

On the one hand, the Forest Service asserts that the monitoring sites can be destroyed and replaced without harming the Santa Fe Watershed wildlife monitoring program. No scientific rational is presented in the project record to support this position. On the other hand, Dr. Peter Stacey finds that “treatment of those reference sites would destroy their usefulness as monitoring tools for the Santa Fe Watershed project” (attachment one). This position is supported by reference to procedures used by the U.S. Environmental Protection Agency that call for the identification of monitoring objectives and performance criteria before any change is made in project design, a process that did not occur in this case.  
Second, NEPA’s regulations requires that an EIS be prepared if the environmental impacts of an agency action are likely to be highly uncertain. 40 C.F.R. § 1508.27(b)(5). In this case, there is a significant lack of empirical evidence supporting the proposal that mechanical fuels reduction – either thinning dense stands or a combination of thinning and fire – will reduce the severity of wildfire (Carey and Schumann 2003; Graham et al. 2004:23). Much of the evidence of fuels treatment efficacy is restricted to anecdotal observations and computer simulations (Omi and Martinson 2002:1; Graham et al. 2004). The single empirical study on the effects of thinning showed that fire severity was reduced on only one out of several study sites (Pollet and Omi 2002). This lack of information extends to the restoration thinning and fuels reduction methods proposed for this project (Brown et al. 2004:905). 

It may be that factors other than tree density such as distance from the ground to the base of the tree crown (Graves and Neuenschwander 1999), fuel moisture (Pollet and Omi 2002), understory vegetation fuel characteristics (Odion et al. 2004:934) and lower surface fuel temperatures in shaded conditions (Countryman 1955; Schroeder and Buck 1977) play an important role in modifying fire behavior. However, there is not a clear scientific consensus and lack of credible data on the relative effectiveness of any specific treatment that would influence these variables at this time (Carey and Schumann 2003). 

Omi and Martinson (2004:31) suggest that fuels reduction treatments are most effectively used in forests that historically burned frequently such as found in the Hyde Park project area. It is widely assumed that frequent surface fires predominated in southwestern ponderosa pine and some mixed conifer forests prior to Euro-American settlement (Allen 2002). However, Baker and Ehle (2003:329) find this assumption to be misleading because, among other reasons, it relies on only a few fire-scarred trees to determine fire history and lacks a landscape-scale assessment. Therefore, an EIS must be prepared because it is highly uncertain that the proposed treatments will reduce fire risk as the Decision Memo unequivocally states.

Third, NEPA’s regulations require preparation of an EIS if the action may result in cumulatively significant impacts. 40 C.F.R. § 1508.27(b)(7). Cumulative impacts include past, present and reasonably foreseeable future actions. 40 C.F.R. § 1508.7. There is no analysis in the project record of the cumulative impacts of destroying all three wildlife monitoring sites for the Santa Fe Watershed project. One monitoring site within the Watershed was destroyed and abandoned in 2004 (attachment two, page 5); a second monitoring site in Black Canyon will be destroyed by this project; and the third monitoring site adjacent to the Chamisa Trail is “within possible treatment areas of future projects” (attachment three, page one). Clearly the cumulative impacts of what promises to be the complete destruction of monitoring sites, and thus the invalidation of wildlife monitoring in the Santa Fe Watershed, must be disclosed and analyzed in a comprehensive EIS. 

Fourth, NEPA requires the preparation of an EIS if an action threatens to violate federal law or other requirements imposed for the protection of the environment, such as a presidential executive order. 40 C.F.R. Section 1508.27(b)(10). In this case an EIS is needed because aggressive thinning and prescribed burning may harm birds and other wildlife in violation of the Migratory Bird Treaty Act (“MBTA”). 

The MBTA and the international migratory bird treaties implemented through the Act, impose substantive obligations on federal agencies to conserve migratory birds and their habitats. 16 U.S.C. 703-711. Under the MBTA it is unlawful “at any time, by any means or in any manner to . . . kill  . . . any migratory birds” 16 U.S.C. 703-711. This applies to government employees who may not intend to kill migratory birds but nonetheless take actions that result in the death of protected birds. 

Aspen stands provides habitat for 63 species in the project area (USDA Forest Service, 2001a:91). In addition, at least 31 bird species use ponderosa pine stands dominated by 5 to 12 inch diameter trees with 40-100 percent canopy closure that are common in the analysis area (USDA Forest Service, 2001a:90). Each of these bird species is protected by the MBTA 50 C.F.R. 10:13 and at least two of species, Virginia’s warbler and Grace’s warbler, are among the Highest Priority for protection according to the New Mexico Partners in Flight Conservation Plan. 

It is a violation of MBTA to cause the unintended but foreseeable death of individuals of these protected species by clear cutting stands of “decadent” aspen (USDA Forest Service, 2005:1) and removing thousands of ponderosa pine trees without taking reasonable measures to avoid killing birds by conducting prior surveys to determine whether eggs or chicks are present. 

In addition, Executive Order 13186 signed by former President Clinton on January 10, 2001 directs federal agencies to take specific actions to further implement the MBTA. These actions include integrating bird conservation principles, measures and practices into agency activities and avoiding or minimizing adverse impacts to migratory birds and their habitats when conducting agency actions. The Forest Service has yet to officially implement the measures called for by Executive Order 13186. 

4) The Forest Service violated NEPA by failing to consider a reasonable range of appropriate alternatives. 

NEPA regulations generally require consideration of a broad range of reasonable alternatives when disclosing and analyzing the environmental impacts of agency actions. 40 C.F.R. § 1501.2(c). The regulations specifically require that EAs and EISs consider alternatives but do not exclude the consideration of alternatives in categorically excluded projects. 40 C.F.R. § 1508.4. In fact, NEPA regulations encourage the development of alternatives “in any proposal which involves unresolved conflicts” without limiting this requirement to EAs and EISs. 40 C.F.R. § 1501.2(c). 

Therefore, it is appropriate to study, develop and describe alternatives to the unresolved conflict concerning the destruction of scientific wildlife monitoring sites. Failure to do so violates NEPA. 

5) The Forest Service violated its own policies and procedures regarding when a project can be categorically excluded from detailed analysis under NEPA.

NEPA regulations require that agencies adopt procedures to identify a category of actions that normally do not require preparation of either an EIS or EA. Agencies are also required to list extraordinary circumstances in which normally excluded actions will require preparation of either an EIS or EA. 40 C.F.R. § 1507.3. The Forest Service Handbook (“FSH”) sets forth these categories and provides a list of extraordinary circumstances. In this case, the agency failed to comply with these rules.

First, the project was prepared under FHS 1909.15, Chapter 31.2, 10 (hazardous fuels reduction). These procedures require that qualifying projects “shall be identified through a collaborative framework . . .” FHS 1909.15, Chapter 31.2, 10(b). The interpretation of this collaborative requirement is apparently the responsibility of the individual project managers since there is no direction provided by either the agency’s Washington or Regional offices. 

In this case, the project record fails to provide information on how the Hyde Park project was identified through a collaborative process. In fact, the word “collaboration” is not mentioned in the Decision Memo or the project record. Instead, the project appears to be part of a strategy by the Espanola Ranger District to “. . . use the Santa Fe Watershed treatments as an anchor and move northward” (attachment three, page one). This strategy was unilaterally adopted by the Forest Service and has not been subjected to public scrutiny under NEPA. Evidence that collaboration did not take place is the fact that more than 315 citizens signed a petition submitted on November 25, 2005 objecting to the project and demanding preparation of an EIS preserving their rights as informed participants in the decision making process. Therefore, the project is inconsistent with agency procedures because collaboration (“working jointly”, according to the Oxford Dictionary) was not a factor in its development. 

Second, to qualify for a categorical exclusion the project “(s)hall not include . . . the construction of . . . new permanent infrastructure” FHS 1909.15, Chapter 31.2, 10(e). Approximately 20 openings 1 to 5 acres in size will be created to serve as permanent helicopter landing locations in the Hyde Park project area (Decision Memo, page 2). This infrastructure will be created, in part, by clearcutting stands of “decadent aspen”, one of the most productive habitats for cavity nesting birds on the Santa Fe National Forest. Therefore, this project cannot be categorically excluded from detailed disclosure and analysis under NEPA according to the agency’s own rules. 

6) The Forest Service violated the National Forest Management Act by failing to provide for animal diversity and failing to ensure consistency with the Santa Fe National Forest Plan. 

The National Forest Management Act (“NFMA”) imposes a substantive duty on the Forest Service to “provide for diversity of . . . animal communities . . .” 16 U.S.C. § 1604(g)(3)(B). NFMA’s regulations achieve this objective by requiring the agency “to maintain viable populations of existing native and desired non-native vertebrate species.” 36 C.F.R. § 219.19 (1982). NFMA also imposes on the Forest Service a duty to ensure that any specific project in the forest complies with the “land resource management plan of the entire forest,” in this case the Santa Fe National Forest Plan (“Forest Plan”). 16 U.S.C § 1604(i). 

The Hyde Park project provides foraging habitat for the Northern Goshawk that was designated by the Forest Service as a sensitive species in 1982 to meet its duty under NFMA to provide for the diversity of animal communities. Every forest plan in the region, including the Santa Fe Forest Plan was amended in 1996 with new Goshawk guidelines that, among other requirements, mandates 40 percent average canopy cover in all mid-aged, mature and old growth forests (VSS 4,5 and 6) outside of Mexican spotted owl restricted and protected habitat. Large trees, high tree densities and dense canopies have been demonstrated to be important components of Goshawk foraging habitat (Austin 1993; Bright-Smith and Mannan 1994; Hargis et al. 1994; Beier and Drennan 1997; Drennan and Beier 2003). 

The 97 percent reduction in tree numbers (from 1200 trees per acre to 40 to 60 trees per acre) planned for the Hyde Park project is contrary to the conservation goals of the Goshawk guidelines (Beier and Maschinski 2003:317). This wholesale removal of vegetation will reduce tree canopies well below the 40 percent average that must be maintained in mid-aged, mature and old growth forests in the project area and will cause a further decline in the sensitive Goshawk population (Beier and Maschinski 2003:316). 

It is important to note that the Goshawk canopy closure requirement is a bare minimum. Arizona Game and Fish Department (1993) contend that a denser canopy closure is needed by non-hibernating, non-migratory prey species, such as Abert’s squirrel that Goshawks utilize for winter prey. It is biologically unwarranted to manage for minimum Goshawk populations, especially when these are treated as maximums by the Forest Service (Arizona Game and Fish Department, 1993:34). 

Therefore, this project’s proposal to drastically reduce canopy closure and tree density is inconsistent with the Forest Plan and contrary to NFMA’s substantive duty to provide for the diversity of animal communities. 

7) The Forest Service violated NFMA by failing to collect population data on management indicator species.

To ensure that viable populations of native animals are maintained the regulations implementing NFMA specify that the agency monitor the impacts of Forest Plans on selected management indicator species (“MIS”). 36 C.F.R. § 219.19 (a)(6). The Hyde Park project area provides habitat for MIS Hairy Woodpecker, Turkey, Pinyon Jay and Mourning Dove. The courts have repeatedly found that before approving a site-specific project, such as the Hyde Park project, the Forest Service must gather population data for MIS and analyze this data both forest-wide and within the project area. See Forest Guardians v. Forest Service, 180 F.Supp.2d at 1280, 1282; Utah Environmental Congress v. Zieroth, 190 F.Supp.2d at 1270, n. 1; Colorado Wild v. U.S. Forest Service, 2004 WL 232747 (D. Colo. Jan. 30, 2004); Utah Environmental Congress v. Bosworth, No. 03-4080 at 10 (10th Cir. 2004). 

The Forest Plan also obligates the Forest Service to monitor the populations of management indicator species (Forest Plan, p. 41). Baseline data, annual monitoring action plans and evaluation reports for management indicator species must  be completed (Forest Plan, p. 157). However, the Santa Fe National Forest routinely ignores these duties, acknowledging “as a general rule the Santa Fe National Forest is not collecting quantitative population data on its Management Indicator Species” (attachment 4). The failure to gather population data for MIS at either the project level or forest-wide is a violation of NFMA’s diversity requirement and is inconsistent with the Forest Plan. 

Other inconsistencies with the Forest Plan include: 1) The requirement that all projects in Management Area D, including the Hyde Park project, “develop Viewshed Corridor Plans as a part of project level planning for all vegetation management projects” (Forest Plan, page 113) and that “timber harvesting will be coordinated with an approved Viewshed Corridor Plan” (Forest Plan, page 115). In addition, there are Forest Plan requirements to limit the size of openings, dispose of activity slash, provide adequate cover for wildlife and design treatments to benefit non-game species. There is no mention of a Viewshed Corridor Plan or any other of these requirements in the project record; and 2) The July 6, 2005 scoping letter states that openings up to 5 acres will be created. However, the Forest Plan allows a maximum 4 acre openings limited to 200 feet in width. One group of reserve trees, 3-5 trees per group, must be left if the opening is greater than one acre (USDA Forest Service, 1996:91). Apparently, the Forest Service is planning to violate this standard, an action that is clearly inconsistent with the Forest Plan. 
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� Appellants reviewed the project record on March 27th 2006. On that data the amended study plan and peer review comments were not in the project record even though the 30 day comment period ended on November 28, 2005. Most recently on April 3rd 2006 we asked Dr. Deborah Finch of the Rocky Mountain Research Station for the amended study plan and peer review comments. Dr. Finch said they both were still not yet releasable as public documents. 





� To date the Forest Service has not fulfilled its obligation “ . . . to develop policy guidance with regard to the appropriate timing of the 30-day comment period following promulgation of the final rule.” 67 Fed. Reg. 77454.
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