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H
ow will we explain to our chil-
dren the disappearance of the
American Serengeti, a landscape
made possible by prairie dogs,
bison, and wolves, which once

stretched across over one hundred million
acres on the Great Plains? To what degree
will we impoverish human cognition and
socialization when the world is sterile and
bereft of wildlife, yet over 90% of the ob-
jects in children’s books are animals or
natural objects and the wild figures promi-
nently in folktales and myths across the
globe?1 Why is it that 66 million Ameri-
cans enjoy non-consumptive wildlife-re-
lated recreation such as bird-watching and
wildlife photography, yet our government
agencies at the state and federal levels al-
low broad-scale destruction of natural
habitats and permit, or themselves engage
in, unsustainable hunting, trapping, and
fishing of the wildlife we enjoy?2

The Endangered Species Act provides
us with tools to craft effective protections
against human activities that are driving
species and ecosystems to extinction. The
stakes couldn’t be higher.

Overview of the Law

Congress passed the Endangered Spe-
cies Act (ESA) in 1973, and then-President
Richard Nixon signed it into law, out of
concern for the native plants and animals
imperiled “as a consequence of economic
growth and development untempered by

Citizens and the Endangered Species Act

adequate concern and conservation.”3 In
passing the ESA, Congress enacted one of
the strongest environmental protection
statutes in the world.

The ESA’s purpose is to conserve im-
periled species and the ecosystems upon
which they depend.4 To achieve this end,
the statute directs the federal government
to classify (“list”) species as “endangered”
or “threatened,” to designate critical habi-
tat for listed species, and to develop re-
covery plans that actively conserve and
restore listed species. The ESA obligates
federal agencies to proactively conserve
endangered and threatened species, to

The Endangered Species Act provides us with tools to craft effective protections against human activities that
are driving species and ecosystems to extinction.

©
 R

IC
H

 R
E

A
D

IN
G



H U M A N E  S O C I E T Y  O F  T H E  U N I T E D  S T A T E S  A N D  T H E   H S U S   W I L D L I F E   L A N D   T R U S T   •   F A L L   2 0 0 3

3

ENDANGERED SPECIES, cont. from  front page

avoid jeopardizing them or adversely
modifying their critical habitat, and to pro-
tect listed species from “take” (for ex-
ample, killing, harassment, degradation of
habitat) by private individuals and public
agencies.5

The ESA is a precautionary statute.It
errs on the side of protecting wild flora
and fauna in the face of scientific uncer-
tainty. Under the law, a wide variety of life
forms are eligible for protection, includ-
ing species, subspecies, and distinct popu-
lation segments. The ESA not only protects
wildlife on the brink of extinction – “en-
dangered” species, but also those on the
road to becoming endangered – “threat-
ened” species. Moreover, the law provides
for species to be listed based on the best
scientific or commercial data available,
rather than mandating a higher threshold
of scientific certainty.6 The choice of the
drafters to act on the best available data is
key, as it makes addressing suspected risks
to species the priority rather than allow-
ing species to languish during an often
unachievable quest for perfect knowledge.

Congress had the foresight to authorize
citizen enforcement of the ESA in the
event that the federal government violated
the law or failed to enforce it against non-
governmental violators. Under the statute,
citizens can petition for the listing or
delisting of a species, and for the revision
of a species’ critical habitat. In addition,
citizens can sue the Secretaries of Interior

or Commerce, who
share responsibility
for the ESA’s en-
forcement, or any
other party alleged
to be in violation of
the ESA. Citizens
can also compel
these Secretaries to
enforce the ESA
against other parties
who are violating the
law, after providing
60-days’ notice.7

Government foot-
dragging on the ESA, under the current
administration and, in fact, under every
administration after Jimmy Carter’s, makes
citizen enforcement of the ESA crucial. We
must act on behalf of species on the brink
when our elected officials and agency deci-
sion-makers fail to de-
liver.

ESA Controversies

Although Congress
passed the law almost
unanimously in 1973, it
has been enshrouded in
controversy since the late
1970s. Supreme Court
Justice Antonin Scalia described the ESA
as capable of imposing “unfairness to the
point of financial ruin…upon the simplest
farmer who finds his land conscripted to

national zoological
use.”8 Former presi-
dent George H.W.
Bush similarly char-
acterized it as a
“sword aimed at the
jobs, families, and
communities of en-
tire regions.”9 A fed-
eral court judge
wrote in a 2003 dis-
senting opinion that,
“Under the court’s
reasoning the ESA,
like Frankenstein,
despite the good in-
tentions of its cre-

ators, has become a monster.”10 In contrast,
in 1999, university researchers docu-
mented that 84% of the American public
supports the current or even a stronger
ESA.11

Controversies span private and public
lands. Private property rights
groups have continually com-
plained that the law erodes
property rights by restricting ac-
tions that harm wild animals on
private land.12 However, the
ESA’s reach to private lands is
part of its wisdom. An estimated
75% of listed species find the
majority of their habitat on pri-
vate land, and some 90% find a

significant portion of their habitat on pri-
vate land.13 Therefore, if we are going to
prevent the extinction of imperiled spe-
cies, we must protect them where they live,
on private or public land. In addition, the
ESA can curtail destructive management
activities (of land and wildlife) being per-
mitted on federal land or by federal agen-
cies, through its provision that federal
agencies not permit actions that result in
the jeopardy of a listed species or the ad-
verse modification of its critical habitat.14

Moreover, federal agencies cannot them-
selves commit actions that would result in
these harms.

By assertively defending imperiled spe-
cies, the ESA has generated more than a
few enemies. Extractive industry interests
(e.g., mining, oil and gas, logging,
ranching, water developers, commercial
builders), state wildlife agencies, federal

In 2000, the USDA’s Wildlife Services killed over three million animals, including
gray wolves, which are listed under the ESA.

In the northern Great Plains, where oil and gas wells are planned, citizens are
fighting to protect the integrity of habitat that listed species—as well as candidates

awaiting listing, such as the black-tailed prairie dog—need for survival.
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In the Pacific Northwest, after multiple citizen petitions and
dogged litigation had secured ESA listing and critical habitat
designation for the northern spotted owl, a stealthy legislative

maneuver cleared the way to resume logging of old-growth forests
on USFWS land.

agencies, and pro-industry administra-
tors and politicians have all sought to
weaken the ESA, given its potential for
curbing short-sighted economic activi-
ties.

Industrial interests have long been
hostile to the ESA’s purpose of temper-
ing economic growth with “adequate
concern and conservation.” Within a
few years after the law’s passage almost
three decades ago, various industries
began to complain that the ESA was
harming economic growth and was
therefore a threat to the U.S. economy.
Over the past three decades, the ESA,
although enduring many sets of amend-
ments, some motivated by complaints
from industries, has emerged fairly intact.
Meanwhile, the U.S. economy has experi-
enced strong periods of economic growth.

The amended ESA now contains an ex-
emption process for
federal agencies
(conducted by a com-
mittee nicknamed
the “God Squad” for
its ability to actually
condemn a species to
extinction) and a
provision that allows
private parties to se-
cure incidental take
permits by developing habitat conserva-
tion plans.15 Despite these and other ex-
emptions, the law provides a vital bottom
line for species protection and provides
citizens with the tools to make sure spe-
cies do not disappear forever.

State wildlife agencies often criticize the
ESA, as listed species are primarily man-
aged by federal authority, thus preempt-
ing state authority. The “states’ rights”
movement—often a thin window dressing
for an anti-conservation agenda and gen-
erally allied with traditional extractive in-
dustries—picked up steam under the
Reagan Administration. Especially in the
West, state legislatures and agencies tend
to be dominated by representatives of in-
dustries that damage or exploit the wild,
and the ESA’s potential to limit harmful
land uses to benefit native species has not
been welcome.

In addition, state wildlife agencies are
generally beholden to hunting, fishing,
and trapping interests, as they are in large
part funded through license fees paid by
these groups. Because of this artificially
skewed constituency, state wildlife agen-

cies often engage in dam-
aging practices such as the
stocking of non-native
sportfish that often com-
pete with, prey upon, or hy-
bridize with native fish spe-
cies. Native fish are increas-
ingly imperiled in the U.S.
For example, some 85.7%
of Arizona’s native fish are
at risk.16 Non-native inva-

sive species in general are considered a
leading cause of species endangerment
across the U.S., contributing to the de-
cline of 57% of endangered plants and
39% of endangered animals.17

Because citizens can and have used the
ESA to combat mis-
chief by public and pri-
vate parties, federal
agencies and their ad-
ministrators often seek
to weaken the law.
Front and center at
present is Interior Sec-
retary Gale Norton.
Secretary Norton has
primary authority over
the enforcement of
the ESA, yet she is a
long-time adherent to
states’ rights and is un-

wavering in her support of propertied
and moneyed interests over the bio-
logical needs of imperiled species. For
example, Norton’s term of office has
seen the lowest number of listings per
year since the early 1980s, and all list-
ings have been in response to citizen
petitions and litigation.18 Some 285
additional species desperately await
listing as candidates and proposed
species.19 Moreover, as of 1999, 6,460
U.S. species were identified as imper-
iled or vulnerable, the majority of
which are not even listing candi-
dates.20

The abysmal bottleneck on listings un-
der Norton is second only to that under
Reagan,21 whose Interior Secretary, James
Watt, was deeply antagonistic to imperiled
species conservation. Not coincidentally,
Watt was Norton’s mentor. Administrative
hostility was also evident in the adminis-
trations of Bill Clinton and Bush Senior.
George H.W. Bush’s Interior Secretary,
Manuel Lujan Jr. – the primary official re-
sponsible for implementing the ESA at the
time – quipped, in reference to the criti-
cally imperiled Mount Graham red squir-
rel in Arizona, “Nobody’s told me the dif-
ference between a red squirrel, a black
one, or brown one. Do we have to save ev-
ery subspecies?”22

Under the law, the answer is an un-
equivocal “yes.” Chillingly, antagonism
endures among the very federal officials
responsible for the ESA’s enforcement.
The current Bush administration is trying
very hard to weaken the ESA via broad ex-

Citizens continue to challenge logging and ski resorts in the Rocky
Mountains, because of the negative impacts upon the lynx and other

forest animals.
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emptions from the law, particularly for
the Department of Defense, and is trying
equally hard to administratively repeal
the critical habitat provision and to erode
citizens’ power to enforce the law. The
outlook would be bleak indeed if we had
to rely solely on government enforcement
of the ESA.

A Brief History of Citizen Enforcement

of the ESA

There has long been an important role
for citizens to play in ESA enforcement,
including petitioning for species to be
listed, for their critical habitat designa-
tions to be revised, and to sue any party
that violates any section of the ESA. An
early high watermark for controversy over
the ESA was the Tellico Dam issue in the
late 1970s. The Tennessee Valley Author-
ity, a federal agency, planned the con-
struction of a $100 million dam on the
Little Tennessee River. The completion
of the dam was challenged by citizens as
likely to jeopardize the survival and harm

the critical habitat of the
snail darter, a type of
perch inhabiting the
Little Tennessee.

A citizen lawsuit
stopped the dam from
being completed. In the
1978 landmark opinion
by the U.S. Supreme
Court in Tennessee Valley
Authority v. Hiram Hill,
Chief Justice Burger de-
clared that, “the plain
language of the Act, but-
tressed by its legislative
history, shows clearly that Congress viewed
the value of endangered species as ‘incal-
culable.’” The majority found that, given
this incalculable worth of endangered spe-
cies, it would be difficult and inappropri-
ate for the court to weigh the economic
costs of protection against the value of pro-
tecting a species. Consequently, the Su-
preme Court affirmed the injunction of
the Tellico dam, a $100 million dollar
project that was 90% complete, because its

completion would jeopardize
the snail darter.23

As a result, many in Con-
gress were up in arms about
the ESA. While the statute it-
self remained essentially in-
tact, the Tellico Dam was ulti-
mately completed, via an ap-
propriations rider heard for
a mere 42 seconds on the
House floor.24 In fact, Tennes-
see Republican Congressman
John Duncan, who intro-
duced the amendment,
waived the clerk’s reading of
the measure before the word
“Tellico” was uttered. Many
observers suggested that
House members appeared
not to realize that they were
voting for the completion of
the dam despite its predicted
effect on an endangered spe-
cies.25

T h e Te n n e s s e e d e l e -
gation’s undemocratic man-
ner of obtaining the comple-

tion of the Tellico Dam proved a harbin-
ger of future tactics employed by those
antagonistic to endangered species pro-
tection. In the 1990s, in another high pro-
file case, that of the northern spotted owl
threatened by logging in the Pacific
Northwest, multiple citizen petitions and
dogged litigation
resulted in ESA
listing and criti-
cal habitat desig-
nation for the
spotted owl.26

However, a non-
descript rider
called Section
318 was attached
to a Senate gen-
eral appropria-
tions bill. It
briskly passed through both houses and
overrode a court injunction that had
stopped the logging of old-growth forests
on U.S. Forest Service land in the Pacific
Northwest on behalf of the northern spot-
ted owl. Edward Grumbine, author of
Ghost Bears: Exploring the Biodiversity Cri-
sis, described this as “a sleight of hand
that made a mockery of both the law and
the democratic process.” 27 Section 318
was one of several riders used by the Pa-
cific Northwest delegation to avoid log-
ging prohibitions that were intended to
minimize threats to the owl.28

Throughout the ESA’s history, citizens
have fought for species on the brink.
More recent examples include efforts to
address the impact of livestock grazing on

In the southwest, citizens fight to address the impact that livestock on federal
lands have upon listed species, such as the Mojave Desert tortoise.

U

There are many roles

citizens can play,

including taking

administrative and legal

actions under the

statute and expanding

the public’s awareness

of the ESA’s importance.

U
Endangered vs. Threatened

A species designated as Endangered automatically receives

all protections provided by the law from “take”, which includes

killing, harassment, collection, and major habitat modifica-

tion.

A species designated as Threatened does not automati-

cally receive these protections. By regulation, the Interior Sec-

retary (or Commerce, if it is a marine species) extends prohi-

bitions on take to threatened species but also retains the au-

thority to issue a “special 4(d)” rule for threatened species,

allowing some take to be allowed, including killing.

The dangers of 4(d) rules become clear by example of

the Utah prairie dog, a critically imperiled species number-

ing less than 10,000. Because this prairie dog was downlisted

to Threatened status, the Fish and Wildlife Service allows up

to 6,000 of them to be shot every year. The Utah prairie dog

is declining and in danger of extinction.

It pays to be listed as Endangered. Where scientifically

defensible, citizens should lobby for proposed species to be

listed as Endangered or petition for reclassification of Threat-

ened species to Endangered status.
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listed species inhabiting federal lands in
the southwest, such as the Mojave Desert
tortoise, Mexican wolf, southwestern wil-
low flycatcher, Mexican spotted owl, and
northern aplomado falcon. In the Rocky
Mountains, citizens continue to challenge
logging and ski resorts because of their
impacts on the lynx and other forest wild-
life. In the intermountain west, citizens
fight for the sage grouse’s habitat in the
Sagebrush Sea. In the northern Great
Plains, activities of oil and gas companies
– particularly the Bush administration’s
plans for 77,000 coal-bed methane wells
in the Powder River Basin – are being
fought by citizens concerned for the im-
periled mountain plover (whose listing
proposal was recently withdrawn by
Norton and Bush), the black-tailed prai-
rie dog (a candidate for listing), and other
grassland species whose habitat would be
fragmented and degraded by these activi-
ties. From the east coast to the west, ur-
ban sprawl is taking its toll, and citizens
struggle to protect endangered species on
some of their last outposts on private and
public land.

Federal agencies are not just guilty of
allowing land uses and actions by private
parties that jeopardize imperiled species
and harm their habitat. These agencies
themselves also often need to be curtailed
– again through civic vigilance – from com-
mitting actions that are harmful to species
on the brink. For instance, one division
within the U.S. Department of Agricul-
ture, little-known to the public and mis-
leadingly named “Wild-
life Services” (WS), kills
millions of animals, both
wild and feral, every
year. In 2000, WS killed
over three million ani-
mals, including gray
wolves, which are listed
under the ESA.29

In a perverse twist, WS is playing an ac-
tive role in “conserving” species listed un-
der the ESA. Increasingly, the U.S. Fish and
Wildlife Service (USFWS) appears to be
substituting much-needed habitat protec-
tion with WS killing operations. Killing of
native predators such as coyotes and bad-

gers is being employed in endangered spe-
cies programs, for example, that of the
black-footed ferret, while vital policy
changes are unaddressed, such as the poi-
soning and shooting of prairie dogs, on
whom ferrets depend for their survival.
Gray wolves in the Northern Rocky Moun-
tains and reintroduced Mexican wolves in
the southwest are being mer-
cilessly hunted down when
they leave arbitrary bound-
aries that federal and state gov-
ernments establish to please a
handful of public lands ranchers whose
livestock losses are compensated by De-
fenders of Wildlife. In the face of irratio-
nal governmental actions, citizen oversight
is imperative.

A Continued Role for Citizens

Citizens and conservation groups must
remain actively involved in ESA enforce-
ment. There are many roles citizens can
play, including taking administrative and
legal actions under the statute and ex-
panding the public’s awareness of the
ESA’s importance. An overview of citizen
roles in ESA enforcement and advocacy
follows.

Petitioning for species to be listed or up-
graded from threatened to endangered status.
Under the ESA’s Section 4, citizens can
petition for a species to be added to the
list of species protected under the ESA,
or to be upgraded from threatened to en-
dangered status. A previous issue of Wild-

life Tracks [Fall 1995],
provided a detailed out-
line for preparing a sta-
tus review and conserva-
tion assessment. See
Sidebar on Citizen Peti-
tions, p.7.

Once a species is pe-
titioned for listing under the ESA, or for
reclassification from threatened to endan-
gered status, the USFWS must meet cer-
tain deadlines to review the petition. From
the date the petition was filed, the USFWS
is required to issue a finding within 90 days
“to the extent practicable” on whether the
petition presents substantial scientific in-

formation indicating that the petitioned
listing may be warranted.30 If the 90-day
finding is positive, the USFWS proceeds
with a 12-month status review. Under the
law, this process must be completed and a
finding issued within 12 months of the
date the petition was filed.31

At the 12-month finding stage, there
are three possible de-
terminations: that the
species warrants listing,
that the species does
not warrant listing, or

that the species warrants listing but that
the listing is precluded by higher priority
actions.32 If the species warrants listing, the
USFWS is required under the law to pro-
pose the species for listing and then must
publish a final listing rule within one
year.33 If listing of the species is deemed
warranted but precluded, the species is
placed on a list of candidate species and
is assigned a listing priority number based
on whether it is the only member of its
genus, a full species, or a subspecies or
distinct population; and based on the
magnitude and imminence of the threats
it faces.34 As of early May 2003, there were
249 candidate and 36 proposed species,
some of which have been mired in a state
of bureaucratic purgatory as candidates
for over 25 years.35

Administration budget requests for list-
ing have been so low in recent years that
they have ensured a listing bottleneck.
While the USFWS estimates that it re-
quires $153 million to redress the back-
log of candidates and critical habitat des-
ignations,36 budget requests for these
items have been well under 10% of what
is required. Such low requests ensure that
the USFWS can use the under funding
excuse to dodge species listings. Citizens
must counter this systemic pathology by
continuously applying pressure for listing
of imperiled species and exposing
USFWS’s flawed excuses at every turn.

Petitioning for critical habitat designations
for listed species. The USFWS has an abys-
mal record of designating critical habitat
for listed species. The Bush Administra-
tion recently declared that “the ESA is
broken,” spotlighted critical habitat as the

U
Habitat destruction is the primary

cause of imperilment for 85% of

endangered species in the U.S., yet

only one out of three listed species

have critical habitat designations.

U
Citizens can sue any party for any

violation of the ESA that harms an

endangered species.
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culprit, and declared that it considers criti-
cal habitat to be a low priority.37 Past ad-
ministrations have similarly ducked this
vital provision. As a result, only one out of
three listed species have critical habitat
designations.38 The lack of critical habitat
designation is problematic, as habitat de-
struction is the primary cause of imperil-
ment for 85% of endangered species in
the U.S.39 The current Bush Administra-
tion is the only presidency not to have des-
ignated any critical habitats except under
court order. Of the critical habitat propos-
als under the current administration, 92%
were reduced in size between the pro-
posed and final rules, costing imperiled
species some 42 million acres.40 Citizens
can contest flawed administrative refusals
to designate critical habitat and challenge
the content (e.g., area protected) of pro-
posed critical habitat designations.

Critical habitat designations escalate
federal agencies’ species protective obli-
gations from merely preventing extinction
to enabling recovery. Critical habitat des-
ignations provide protection for unoccu-
pied areas essential to recovery of a spe-
cies.41 In addition, federal agencies are
barred from adversely modifying critical
habitat, rather than the less restrictive stan-
dard of not jeopardizing a species’ sur-
vival.42 The USFWS admits that species
with critical habitat designations are twice
as likely to be recovering as those lacking
designations.43 The listing petition
timelines described above are the same as
the timelines governing citizen petitions
to revise critical habitat.44

Challenging federal activities (including the
permitting of private parties) that imperil
listed species. Under the ESA’s Section 11,
citizens can sue any party for any violation
of the ESA.45 This includes challenging ac-
tivities being permitted on federal land
(e.g., livestock grazing, logging, and oil
and gas extraction) that are harming en-
dangered species. A vital beginning step
is to provide the alleged violator with a 60-
day notice via certified mail (return re-
ceipt requested), which is a letter laying
out your claims. This starts the clock for
when you can litigate.46 The recipient of a
60-day notice may respond to you about

your claims and may articulate plans to
bring their behavior in line with the ESA.
If that response is not satisfactory, 60 days
after they received the notice (which
you’ll know from the date on the certi-
fied mail return receipt), you can take the
case to court.

Enforcing prohibitions on take against pri-
vate parties. As mentioned above, the ESA
prohibits take of endangered animals. 47

Regulations have extended this protection

to threatened species, with some excep-
tions (see Endangered v. Threatened
sidebar, p. 5). The law does not provide
the same protection for listed plants, but
does prohibit maliciously damaging or de-
stroying listed plants on federal lands or
on other lands if the destruction is in vio-
lation of state laws.48 For listed animals,
“take” is defined broadly as “to harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to

U
Citizen Listing Petitions

§ Preliminary research. Conduct a comprehensive scientific literature
review, including academic journals, books, population surveys, and wild-
life agency reports. Also, send formal open records requests to state and
federal agencies involved in the species’ management.

§ Petition-writing. Describe the historic and current distribution and
population status of the species that is the subject of the petition. Discuss
the threats to the species, as laid out by the ESA:
(A) the present or threatened destruction, modification, or curtailment

of its habitat or range;
(B) over-utilization for commercial, recreational, scientific, or educa-

tional purposes;
(C) disease or predation;
(D) the inadequacy of existing regulatory mechanisms;
(E) other natural or manmade factors affecting its continued existence.

§ Working with experts. Contact the leading scientific authorities for
the species or subspecies you’re petitioning. Ask them for as much assis-
tance as they can give, including ensuring you are using the best available
data and requesting they review drafts of your petition.

§ Legal concerns. Make sure that you can establish legal standing of the
petitioners. Work collaboratively with citizens, scientists, and conservation
groups that observe, study, or work to protect the species you’re petition-
ing. Ask them to sign on to your petition. Send your final petition, which
must be clearly marked as a petition to list/uplist a species, to the Interior
Secretary and USFWS Director via certified mail, return receipt requested.
Include a cover letter indicating that you are submitting a formal ESA list-
ing petition.

§ Follow-up. If the agency fails to meet the law’s petition deadlines, con-
sult an attorney well versed in the ESA before moving forward. Earthjustice
(http://www.earthjustice.org/) and the Western Environmental Law Center
(http://www.welc.org/) have attorneys on staff who litigate ESA petitions and
may be able to assist you. Many private attorneys, available for consulta-
tions, are also working to ensure species protection.

§ Outreach. Coordinate your petition work with the Endangered Spe-
cies Coalition (www.stopextinction.org) to ensure the word gets out to the
public and the media about the need to protect the species you’re peti-
tioning for listing, and to align your efforts with national work to improve
endangered species policy.

Endangered Species Act
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engage in any such conduct.”49 By regula-
tion, “harm” includes “significant habitat
modification or degradation where it ac-
tually kills or injures wildlife by signifi-
cantly impairing essential behavioral pat-
terns, including breeding, feeding or shel-
tering.”50

Section 9 of the ESA is a potentially
powerful tool for protecting individual
animals of a listed species from direct
harm by humans or indirect harm
through habitat destruction by private
parties. However, it is lightly applied by
the USFWS. The U.S. General Account-
ing Office found in a 1994 report that only
126 takings violations were adjudicated
between 1988 and 1993. In only four cases
was injunctive relief obtained to delay or
stop activities on non-federal lands. The
defendant in one of the four cases was a
state wildlife agency. Therefore, in the
years 1988-1993, the actions of only three
private parties on private lands were de-
layed or enjoined via Section 9 prohibi-
tions.51 It is vital that citizens use the power
given them through the ESA to bring law-
suits to enjoin private parties from taking
listed species.52

Contesting flawed species reintroduction
programs. Given the long delays in listing,
by the time species are added to the threat-
ened or endangered list, they have often
been extirpated from vast areas within
their historic range. One review of the sta-
tus of ESA-listed species revealed that the
median population sizes and numbers of
plant and animal populations at time of
listing are so low as to “suggest a high risk
of extinction and a low probability of re-
covery.”53 These authors indicated that the
sizes and numbers of vertebrate popula-
tions at time of listing are low enough to
recommend establishing captive popula-
tions to avoid total extinction. According
to this study, the median population size
of plants at time of listing is a mere 119.5
individuals.

Consequently, reintroduction of spe-
cies to areas within their former range is
increasingly a part of species recovery pro-
grams. Unfortunately, reintroduced ani-
mals are usually designated as “experi-
mental, non-essential” populations, which

strips them of many of the ESA’s protec-
tions.54 Citizens can challenge these des-
ignations by commenting on proposed
experimental, non-essential rules when
they are published in the Federal Register
and can litigate if their objections are ig-
nored by the USFWS.

Increasing awareness about the need for a
strong federal ESA. Whether talking to your
neighbors, your co-workers, friends and
families, or writing letters to elected offi-
cials or agency managers, it is essential that
you increase awareness about the ESA’s
importance. In today’s political climate,
the media and public officials are criticiz-
ing this law as too harsh and potentially
crippling for the U.S. economy. This is
hyperbolic and inaccurate. The ESA is a
crucial last-string defense against extinc-
tion, and it helps rein in unsustainable
economic activities, many of which are
heavily subsidized by government agen-
cies.55 As discussed below, the ESA should
encourage us to look farther down the
road, beyond the next quarter’s earnings,
to the needs and well-being of people and
the natural world for decades and genera-
tions to come.

The ESA in

perspective

The ESA was vision-
ary when it was passed by
Congress almost unani-
mously thirty years ago
and it remains at the
vanguard today. The
law’s architects and sup-
porters argued for a
strong biodiversity stat-
ute based on moral, ecological, and utili-
tarian reasons, and from the perspective
that imperiled species represent (unwill-
ing) canaries in a coal mine. We ignore
the onward march of species extinction at
our own peril, agreed most of Congress in
1973. 56

That warning still rings true. Two-time
Pulitzer Prize winner E.O. Wilson argued
in The Future of Life that we are literally
mortgaging the Earth by continuing down
the path of unsustainable economies.57

Non-governmental researchers have estab-
lished that humans are currently exceed-
ing the Earth’s biological capacity by at
least 20%. In other words, “the human
economy is liquidating the Earth’s natu-
ral capital.”58 Rather than merely living off
the interest that the Earth’s natural capi-
tal provides, we are drawing down the capi-
tal, and our bank account will soon be
empty.59

On the way to eventual economic col-
lapse (if policies aren’t changed), ecosys-
tems will crumble and native flora and
fauna will disappear. Economists estimate
that intact natural systems provide us with
$33 trillion annually in “ecosystem ser-
vices.” Whether the maintenance of the
atmosphere, creation of clean air, and re-
cycling of rainfall by forests; filtering of
water by forests and healthy watersheds;
nourishing of agricultural plants and trees
by microorganisms; decomposition of or-
ganic matter; waste disposal; nitrogen fixa-
tion and nutrient cycling; bioremediation
of chemicals; biocontrol of species that
attack crops, forests, and domesticated
animals; or pollination by birds, bees, but-

terflies, bats, and others, com-
ponents and processes of na-
ture make the Earth livable,
and we must therefore defend
them more vigilantly.60

Yet, we should regard esti-
mates of the monetary value of
a living planet as grossly under-
estimated. We generally can-
not replace ecosystems once
they are in tatters.61 In addi-
tion, monetary measurements
do not consider the intangible
spiritual, moral, and aesthetic

values discussed at the outset of this ar-
ticle.

With a government unwilling to do so,
citizens must grasp the tools provided by
the ESA and hold government and indus-
try accountable to moral, spiritual, aes-
thetic, ecological, and utilitarian reasons
to prevent species from disappearing for-
ever. That is what a wiser, more compas-
sionate Congress intended. It is our duty
to turn this vision of a better, wilder, more
peaceful world into reality.
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